SOME REFLECTIONS ON THE SCOTTISH CONSTITUTION AND THE ROLE OF THE UK SUPREME COURT
1. The pre-Union Scottish Republican tradition: a government of laws, not of Men
1.1 James Wilson (1742-1798), the Scottish born signatory of both the Declaration of Independence of 1776 and the United States Constitution of 1789, wrote in 1793 in his capacity as an Associate Justice of the first United States Supreme Court, the following: 
“In one sense, the term sovereign has for its correlative, subject.   In this sense, the term can receive no application; for it has no object in the Constitution of the United States. Under that Constitution there are citizens, but no subjects. 

…

‘The law’, says Sir William Blackstone, ‘ascribes to the King the attribute of sovereignty: he is sovereign and independent within his own dominions; and owes no kind of objection to any other potentate upon earth.    Hence it is, that no suit or action can be brought against the King, even in civil matters; because no Court can have jurisdiction over him: for all jurisdiction implies superiority of power.’  

This last position is only a branch of a much more extensive principle, on which a plan of systematic despotism has been lately formed in England, and prosecuted with unwearied assiduity and care.    Of this plan the author of the Commentaries was, if not the introducer, at least the great supporter. …. The principle is, that all human law must be prescribed by a superior.    This principle I mean not now to examine.

Suffice it, at present to say, that another principle, very different in its nature and operations, forms, in my judgment, the basis of sound and genuine jurisprudence; laws derived from the pure source of equality and justice must be founded on the consent of those, whose obedience they require. The sovereign, when traced to his source, must be found in the man. 
… 

Concerning the prerogative of Kings, and concerning the sovereignty of States, much has been said and written; but little has been said and written concerning a subject much more dignified and important, the majesty of the people.” 
 
1.2 There is an argument to be made 
 that these sentiments of James Wilson express and are derived from a particular Scottish Republican constitutional tradition which can be traced in Scotland as far back as the Declaration of Arbroath of 1320 
 and which flourished in the political theology of the reformed Scottish Church after 1560 which emphasized the limitations of the secular power before the Church.    Thus, in the words of the leading second generation Protestant reformer, Andrew Melville, in 1596, the King, James VI 
“was God’s silly vassal and that there are two kings and two kingdoms in Scotland. There is Christ Jesus the King, and His kingdom the Kirk, whose subject King James VI is - and of whose kingdom, not a king, nor a lord, nor a head, but a member he was.”

1.3 Andrew Melville was able to articulate such radical Republican sentiments before the King himself because he was able to draw on the work of George Buchanan (1506–1582), the noted European humanist scholar, historian of Scotland, tutor to the young James VI, and ideologue of - and apologist for - the post-1560 Scottish Reformation’s constitutional settlement. 
  In his dialogue written in 1567 and published in 1579 De iure regni apud Scotos (which might be translated as On Constitutional Government in Scotland) Buchanan insisted on the existence of an immemorial Scottish tradition to the effect that the power received by the kings of Scotland had, from the outset, been limited and restricted by the laws and customs of the people.   The existence of such boundaries or limitation on power meant that the king could be required as a matter of law to act only in an intra vires manner.   The law and customs of the Scots in relation to Kings was therefore said to be one of a limited constitutional monarchy involving subordination of the Crown to the law, the Crown’s answerability before the courts, and the people’s right of revolt against a monarch in fundamental breach of his or her duties.   By these arguments Buchanan sought to provide a reasoned political justification for the specific deposing of Mary, Queen of Scots, by her Protestant Lords. 
   More generally, he articulated and defended the idea of monarchy being limited by laws enforceable before the courts, and echoing the sentiments set out in the declaration of Arbroath of 1320 (the terms of which he was apparently unaware 
) asserted the right of the people to replace a monarch who wilfully overstepped the limits of his office, stating:
“[T]he law should be yoked to the king to show him the way when he does not know it or lead him back to it when he wanders from it.

 … 

I want the people, who have granted the king authority over themselves, to be allowed to dictate to him the extent of his authority; and I require him to exercise as a king only such right as the people have granted him over them
 …. 
[T]he power received by our kings from our ancestors was not unbounded but was limited and restricted within fixed boundaries.

…   
There is no justification either for the complaint and protest of those who argue that it is neither proper or just that a verdict on a king should be delivered by a man of lower rank
…. 
For no one who comes before a judge comes before an inferior, especially since God himself pays so much honour to the judicial order that He calls them not only judges but gods and, so far as this is possible, imparts to them His own dignity.

….  
The verdicts of judges are valid when pronounced in accordance with law, otherwise they are rescinded. 
… 
The judge has his authority from the law, not the law from the judge … and the lowly rank of the person pronouncing the verdict does not diminish the dignity of the law, but the dignity of the laws is always the same, whether it is a king, or a judge or a herald who pronounces the verdict.”
 

1.4 This line of thought which deemed the monarch’s power to be limited by law and, in extremis, for the possibility for lawful resistance against the monarch where he had overstepped the limits of his office was taken up with particular gusto by the Presbyterian elements in the Scottish reformed church in the course of the 17th century constitutional convulsions which gripped the British Isles.   It was, indeed, this tradition which was called upon to justify the position taken in the National Covenant of 1638 which claimed it legitimate to rebel and take up arms against an unGodly king on the basis that he had no lawful authority to impose his own religious practices upon the people.     And it was again given expression in March 1689 when a “Convention of Estates” - a convocation of the Scottish Parliament – met in Edinburgh to address the constitutional problems resulting from the flight to France in December 1688 of King James II of England and VII of Scotland, following upon the landing in November 1688 of the Dutch invasion force in the south-west of England headed by William III of Orange, Stadtholder of Holland, Zeeland and Utrecht.
1.5 The 1689 Convention of Estates declared itself to be “assembled in a full and free representative of this Nation [of Scotland]”. It convened itself a matter of weeks after the English had offered the throne to William of Orange – by now styled William III of England – and contained a significant and well-organised Presbyterian grouping.    This Presbyterian faction strongly supported the idea of the Scottish Crown being offered to William of Orange (for him to become William II, King of Scots) on condition that he supported their demands for the suppression of Episcopacy as forming any part of the government of the Reformed Church in Scotland.
1.6 In order to be able to make any such offer, the Estates had to deal with the position of their heretofore lawful monarch, James VII, King of Scots.    They did so by issuing a document, styled the “Claim of Right” of 1689.    The Scottish Claim of Right 1689 reads now as a profoundly sectarian document 
 and its continued contemporary relevance for understanding the Scottish constitution has been questioned.
    From the tenor of the document, James VII’s greatest offence appears to have been the fact that he was publicly Catholic (“being a professed papist”) - though the case was certainly made against him that the political theology and constitutional theory then (and still?) underpinning the Roman Catholic church were, arguably, committed to an absolutist theocratic model wholly inimical to the idea of a (Protestant) civil society founded upon open and public dissent from the doctrines and practices of the Roman Church. 

1.7 But from the point of view of constitutional law and theory, the Scottish Claim of Right 1689 made the radical claim the James VII had “forfeited” his right to the Scottish crown by reason of his “illegal actions” while king.   The use of the word “forfeited” was of particular significance because it necessarily implied - consistently with the terms of the 1320 Declaration of Arbroath and with the justifications offered by George Buchanan for the earlier deposition of Mary Queen of Scots in 1567 - a notion of kingship as legally limited and determined by the people.
1.8 Such an idea, of course, ran directly counter to the Stuart monarchs’ absolutist claims - once they had left Scotland and acceded to the English throne in the course of the 17th century - to be monarch by “divine right”.  It was this theory of holding his office by divine right which could led James VI and I to assert that:
 “The King is above the law, as both the author and giver of strength thereto.” 

1.9 By contrast, on the Scottish republican consensual model, if the king misused his powers, he could be wholly lawfully be deposed by the people.  Thus the Scottish Claim of Right 1689 complains that James VII had acted in violation of the basic constitutional principles including, crucially, the fundamental principle of the separation of powers as understood in terms of: due respect owed by the executive for the workings and constitution of the legislature 
 and of the judiciary. 

1.10 In failing to respect the limits upon his powers and to give due deference to the workings of the other branches of Government, the erstwhile king was said to have he exercised the royal powers with which he was entrusted in an arbitrary, despotic manner “to the violation of the laws and liberties of the Kingdom inverting all the Ends of Government”.   
1.11 Avowedly just “as their ancestors in the like cases have usually done for the vindicating and asserting their ancient rights and liberties”, the 1689 document then goes on to declare as unlawful a number of specific acts or practices of the Crown.    Importantly, however, the Claim of Right does not seek to list or enumerate (and thereby to define and limit) precisely what its authors considered to constitute “their undoubted right and liberties” which they sought to defend.     By referring only to the King’s actual abuses of rights, the document then leaves open the possibility of there existing further unenumerated rights which have not been mentioned simply because they have not (yet) been the subject of abuse by the executive powers. 
  
1.12 Because the document complains that they had been violated by the Crown’s actions, it can be established that among those fundamental rights and constitutional liberties which the authors of the Claim of Right considered to exist in late seventeenth century Scotland were:
(i) the right to a trial before properly appointed judges 
 and, in capital cases, before a jury;

(ii) the privilege against self-incrimination, at least in capital cases 
 and in treason trials; 

(iii) the right not to be arbitrarily imprisoned without trial; 

(iv) the presumption against the ordinary use of torture; 

(v) the right not to be subjected to excessive fines or other monetary penalties; 

(vi) a right - for Protestants at least - to bear arms;

(vii) the right, at least in peacetime (and then only with proper Parliamentary authorization) not to have soldiers compulsorily garrisoned upon one’s home 
 or otherwise quartered or provisioned from one’s property;

(viii) the independence of spouses inter se in matters of religious observance; 

(ix) the right to appeal to Parliament from decisions of the courts; 

(x) the right of the people to petition the king; 
 and
(xi) the right of the people to regular Parliaments; 
 and
(xii) the right to  freedom of speech and debate for those within Parliament. 

1.13 Certain additional fundamental rights were also specifically written into the Scottish constitution by the independent Scottish Parliament around this same period.  For example, the Criminal Procedure Act 1701 provided for a strict sanction against delays in bringing any person to trial who was remanded in custody by requiring that the trial in solemn proceedings of a person remanded in custody had to start within 110 days of his full committal in custody, failing which he would be “liberated forthwith and shall thereafter be for ever free from all question or process for the offence”.   This strict rule existed in Scotland in more or less the same form for more than three centuries until the enactment by the devolved Scottish Parliament of the Criminal Procedure (Amendment) (Scotland) Act 2004 which substituted the entitlement to be “liberated forthwith” with an entitlement to be admitted to bail and extended the 0eriod within which trial was to be commenced to 140 days.
1.14 Further, in 1693, the presence of the parties and of their lawyers before the court was expressly guaranteed by the independent pre-Union Scottish Parliament as a constitutional right in Scotland in both civil 
 and criminal cases.
    The twentieth century Scottish jurist and Lord of Appeal in Ordinary, Lord Shaw of Dunfermline, described these two Scottish statutes of 1693 as “a part of the emphatic testimony borne to the determination of the nation to reap the full fruit of the Revolution Settlement and to secure against judges, as well as against the Sovereign, the liberties of the realm”. 

1.15 That is not to say that pre-Union 17th century Scotland could in any sense be seen as a bastion of civil liberties.    In contrast to the situation south of the border, torture was still officially practised as an integral part of judicial examination of suspects.  This fact - the fact that the English courts had no jurisdiction in Scotland  - was exploited by the Crown in the period, as Lord Hope has explained:
“104. .. [W]hen the Act of 16 Charles I, c 10, abolished the Star Chamber [t]he jurisdiction of the Privy Council in all matters affecting the liberty of the subject was transferred to the ordinary courts, which until then in matters of state the executive could by-pass.  Torture continued to be used in Scotland on the authority of the Privy Council until the end of the 17th century, but the practice was brought to an end there after the Union by section 5 of the Treason Act 1708.

…

107 When the jurisdiction of the Star Chamber was abolished in England prisoners were transferred to Scotland so that they could be forced by the Scots Privy Council which still used torture to provide information to the authorities.  This is illustrated by the case of Robert Baillie of Jerviswood whose trial took place in Edinburgh in December 1684.  A detailed description of the events of that trial can be found in Fountainhall's Decisions of the Lords of Council and Session, vol 1, pp 324-326: for a summary, see ‘Torture’ 53 ICLQ 807, 818-820.  Robert Baillie had been named by William Spence, who was suspected of being involved in plotting a rebellion against the government of Charles II, as one of his co-conspirators.  Spence gave this information having been arrested in London and taken to Edinburgh, where he was tortured.  Baillie in his turn was arrested in England and taken to Scotland, where he was put on trial before a jury in the High Court of Justiciary in Edinburgh.  All objections having been repelled by the trial judge, the statement which Spence had given under torture was read to the jury.  Baillie was convicted the next day, and the sentence of death that was passed on him was executed that afternoon.  There is a warning here for us. ‘Extraordinary rendition’, as it is known today, is not new.  It was being practised in England in the 17th century.”

2. The 1707 Union: the end of Scottish republicanism and the divorce of legal from political nationalism 
2.1 The historian Conrad Russell has observed that the essential problem for any union between Scotland and England “could be defined by saying that England could brook no equal and Scotland no superior.” 

2.2 Unlike the various schemes for an wholly incorporating Union of Scotland and England  which were proposed by James VI 
 after had he acceded to the English throne in 1603  (and – in the face of opposition in the English Parliament to any change of name of the realm of England - proclaimed himself James I, King of Great Britain
)  the 1707 Union resulted only in the de-politicisation of Scotland, while at the same time putting in measures in place to protect – and indeed to strengthen -  other aspects of its distinctive nationhood.   Russell puts it thus:

“In 1707 the English got the unitary sovereign power which they wanted and got it in the form based upon the existing English parliament, with an English majority within it.  The Scots got their recognition as a separate sovereign State, both from the form of the Union of 1707 as an international treaty, and from the survival of Scots law and the Scottish church.  It is that claim that Scotland is a sovereign nation state which is reasserted whenever the English forget that 1707 was not a ‘perfect union’….   Scotland in accepting the Union in 1707 remained a nation and as a result any sovereignty in the British parliament could not be national sovereignty.  This has always been hard for the English to understand

…

If the question is whether the state ought to be unitary or plural, the range of consequential questions which may require to be addressed is almost infinite.  This was not the way English lawyers posed the questions.  To them it was tautological that the state was unitary, and that a union necessarily involved a full union of laws, religion, parliaments and the lot.  The Act of Union of 1707 still shows an uneasy balance between these English and Scottish ideals of union”.” 

2.3 While the Scottish Parliament - the Thrie Estaits of nobles, senior clerics and burgesses -  was abolished under the terms of the 1707 Union, the interests of the Scottish governing classes were preserved by:

(1) England paying off the Scottish national debt which had resulted from the collapse of the Bank of Scotland after the failure of the Darien scheme seeking to establish a Scottish colony and trading post in Panama

(2) Imposing a common currency, and providing for a single British internal market and customs union allowing for the free movement of goods, services and people between Scotland and England, 
 and for Scotland’s free access to and trade with England’s overseas empire;

(3) creating a common British citizenship

(4) putting in place constitutional barriers preventing English law and English lawyers from practising in Scotland, and thereby preserve Scots law and pander to the interests of Edinburgh lawyers;

(5) confirming and supporting Presbyterianism as form of the State-sponsored reformed national church in Scotland;

(6) allowing the Scottish peers to elect a proportion of their number to sit in the House of Lords (this practice of elected Scottish peers continued until the early 1960s when all those with Scottish peerages were also given United Kingdom titles to allow them to sit, as of right, in the House of Lords).

2.4 The result of these measures in 1707 was that the ruling classes in Scotland could commit to political unionism in Edinburgh while maintaining: legal nationalism (in the case of Scots lawyers); ecclesiastical nationalism (in the case of Scots Presbyterian clerics); and ultimately, in Romantic age, inventing a tartan dress nationalism (in the case of post-Union Scottish military, drawn from the Scottish landed and gentry class). 
2.5 But for almost 300 years after the union real politics went on elsewhere, in London, with a Viceroy originally in the form of the Lord Advocate latterly with the Secretary of State for Scotland, running the shop in Edinburgh.   

2.6 Insofar as the law in Scotland developed after the 1707 Union  - or, as some would have it, declined from a mythic Golden Age of 17th century pre-Union Roman-Dutch based Scots law scholarship 
 enthroned in Viscount Stair’s Institute of the Law of Scotland (Second edition, 1691) - it did so in a manner relatively undisturbed by politics and politicians. 
   In the course of the 18th and 19th centuries there was little, if any, litigation relative to public law issues, and such distinctive Scottish republican tradition in the law that there might have been, 
 withered on the vine.    Indeed the very idea of “public law” in Scotland itself fell into desuetude. 
   This is notwithstanding that the Acts of Union had made specific reference to a difference of treatment as between matters concerning “public right” and those dealing with private rights between subjects.  Or that one of the first acts of the Union Parliament was, in a scheme intended to render unnecessary the practice of Scots lawyers to travel abroad to the Low Countries to complete their education in the Roman Dutch legal tradition, to found at Edinburgh University the Regius Chair of Public Law and the Law of Nature and  Nations.   “Scots law”, instead, became synonymous with Scots private law, with rich men’s disputes over land issues and wills and trusts predominating in the case law of the Court of Session of the eighteenth, nineteenth and, indeed, early twentieth century. 
2.7 Thus, while the ideals of the Scottish Republican tradition may have flourished across the Atlantic and ultimately been realised in the 1776 American Declaration of Independence and the terms of the 1789 US Constitution, 
 in eighteenth century Scotland itself the de-politicisation of the ruling elites of Scottish society brought about by the 1707 Union of Parliaments – a process accelerated by the failure of the 1715 and 1745 Jacobite uprisings – mean that that pre-Union radical tradition of accountability of government to the law and to the people fell into abeyance.
2.8 In the post-Union period the criminal law in Scotland was, in effect, made by the courts in Edinburgh, in the absence of any interest in this issue from the UK legislature and untainted by any English influence it having been finally established as late as 1876 in the decision of the House of Lords in Mackintosh v Lord Advocate 
 that there was no right of appeal from decisions of the High Court of Justiciary to the House of Lords.   As Lord Hope of Craighead observed:
“[T]he High Court of Justiciary, which is the supreme criminal court in Scotland, is unique among the superior courts of the United Kingdom in that its decisions are not subject to appeal to this House…. . In the result the system of criminal law which operates in Scotland has remained entirely separate from that of England. Prior to the coming into force of the Scotland Act 1998 on 1 July 1999 legislation relating to Scottish criminal law and procedure was dealt with by the United Kingdom Parliament. But even that matter has now been devolved to the Scottish Parliament. Thus, although there is now much common ground between England and Scotland in the field of civil law, their systems of criminal law are as distinct from each other as if they were two foreign countries.” 

2.9 But it seems that a Victorian popular commitment to the success of the unitary British State and the expansion of its Empire in the course of the nineteenth century led to a certain downplaying in the courts of the continued existence of any distinctive Scottish public law constitutional tradition surviving the Acts of Unions.   Indeed, as was submitted on behalf of the appellant to the House of Lords in 1876 in Mackintosh v Lord Advocate:

“[T]he meaning of that Treaty [of 1707] was that the whole political and judicial constitution of Scotland was swept away, and that the political and judicial constitution of England was substituted for it in every particular not mentioned in the Treaty itself.” 
 

2.10 Influenced, perhaps, by the terms of Article XVIII of the Treaty of Union which provides that “the laws concerning public right, policy and civil government may be made the same throughout the whole United Kingdom” there remained a strong tendency for the courts in Scotland to seek to align Scots law with English law in constitutional and public law issues generally such that by the early 20th century a Court of Session judge could say that 

“the constitution of Scotland has been the same as that of England since 1707 [and] there is a presumption that the same constitutional principles apply in both countries’.

2.11 And the distinctive Scottish tradition of fundamental constitutional rights which had been set out in the 1689 Claim of Right (and which clearly also influenced the drafting of the US Constitution’s first ten amendments’ Bill of Rights) was also lost.   But it was not replaced by the English Bill of Rights’ tradition which, as with so much of English law, was tied up closely with procedure peculiar to the English courts – notably the prerogative writs – which were never adopted in Scotland.   Thus, it came to pass that by1866 one Scottish legal practitioner JF Macqueen QC could describe the situation in Scotland thus:

“The blessings of the English Constitution … were not extended to Scotland [at the Union in 1707].   The Scotch consequently have no Magna Charta, no Bill of Rights, no Habeas Corpus.  …  Personal freedom depends on the temper of the existing government, or rather on the discretion - peradventure the caprice - of the Lord Advocate. When that high functionary incarcerated a gentleman supposed to entertain dangerous political opinions, the Lord Advocate justified himself in the House of Commons by the proud boast that he represented the Scottish Privy Council, and that his powers were unlimited. Under the sway of a benignant sovereign Caledonian grievances have practically disappeared. But the grave question remains whether it is consistent with the dignity of an intellectual people that their political rights should depend on the clemency of the government.” 

3. DEVOLUTION AND THE ROLE OF THE UK SUPREME COURT
3.1 The 1707 Union settlement expressly prohibited English courts from purporting to exercise any jurisdiction in Scotland.  This prohibition is contained in Article XIX of the Acts of Union which provides that
“no Causes in Scotland be cognoscible by the Courts of Chancery, Queens-Bench, Common-Pleas, or any other Court in Westminster-hall; and that the said Courts, or any other of the like Nature, after the Union, shall have no Power to cognosce, review, or alter the Acts or Sentences of the Judicatures within Scotland, or stop the Execution of the same."

3.2 Accordingly, for any English court to purport to exercise jurisdiction within the realm of Scotland would be contrary to fundamental provisions of the Acts of Union between the two countries.   When stating that “to foreign dominions, which belong to a prince who succeeds to the throne of England, this Court has no power to send any writ of any kind. We cannot send a habeas corpus to Scotland” 
 Lord Mansfield was, of course, speaking against the background of the terms of the Acts of Union of which he would have been well aware and to which he would have been particularly sensitive, being himself a Scot. 
3.3 But the Scotland Act 1998 created a new “devolution jurisdiction” in Scots law which conferred upon the Judicial Committee of the Privy Council a new constitutional jurisdiction to rule on the proper limits of the powers of the devolved executive and Parliament.    The Scottish Ministers (including the Lord Advocate when conducting criminal prosecutions) were expressly bound by Section 57(2) of the Scotland Act 1998 to ensure that they acted in a manner which was compatible with the Convention rights incorporated into domestic law by the Human Rights Act and with EU law.    In practice, the effect of this provision was one of opening up the possibility of taking appeals to London in Scottish criminal cases, on the basis of claims that the Lord Advocate (or all and any public prosecutors who act in his name or on his authority) had conducted a trial in a manner contrary to the fair trial requirements of Article 6 ECHR.  This new jurisdiction over the ten years of its operation has become an increasing source of irritation in certain quarters in Scotland.
3.4 This devolution jurisdiction was first exercised by the Privy Council to rule on allegations of Convention rights violations by the prosecution in both solemn procedure 
 and summary criminal procedure. 
    In the former case the accuseds’ appeal to London was unsuccessful.  In the latter case it was the Crown who successfully invoked the Privy Council jurisdiction to overturn a decision of the Criminal Appeals Court in Edinburgh which had ruled that the provisions requiring individuals on police request to identify (themselves as) the driver of a motor vehicle contravened the Convention privilege against self-incrimination.
3.5 In the ten years or so since these first cases the number of Scottish substantive criminal appeals and references heard in London (now by the UK Supreme Court to which the devolution jurisdiction of the Judicial Committee of the Privy Council was transferred by the Constitutional Reform Act 2005) has averaged no more than two or three per year.     All of these criminal cases involved the court determining claims that the Lord Advocate (and those acting in her name or under her authority in criminal prosecutions) had conducted criminal trials in a manner contrary to the accused’s Article 6 ECHR fair trial rights - and hence in breach of Section 57(2) of the Scotland Act 1998.
3.6 But the collective constitutional/psychological impact of even these few decisions has been of significance.   The cases mark the fact that the Scottish criminal justice system has been made subject - for the first time since the 1707 Union - to some degree of external scrutiny by other UK judges who are not trained and formed within the Scottish legal system.   As such the issue has been a rallying point for Scottish legal nationalists - even those of apparent unionist political persuasion.
3.7 In their contribution to this debate in submissions made to an Expert Group set up by the Advocate General for Scotland late last year to consider these issues, the Scottish Law Commission said this:
“Section 57(2) is, standing the other provisions of the Scotland Act and of the Human Rights Act to which we refer below, an unnecessary provision.  Like all unnecessary provisions, it has a tendency to go septic.
 …. 

Nor has the jurisdiction of the Supreme Court assisted the process of ensuring that criminal proceedings in Scotland are conducted in accordance with Convention rights.  Without that jurisdiction, the High Court would still be subject to the control of the European Court of Human Rights in Strasbourg, to which questions as to compliance with the Convention should be directed. 
Scots criminal law is a jurisdiction which is not only constitutionally separate from English criminal law.  Many of its practices and procedures differ substantially from those of English law.  There is no more reason why a particular feature of Scots criminal law need be the same as any feature of English criminal law in order to comply with the requirements of the Convention as there is that any feature of either system should be the same as a feature of Russian law to achieve that purpose.

…

[T]he rationale for civil appeals to the House of Lords is shrouded in constitutional mystery, but it is an established historical fact; and it is the case that, at least in some areas, the principles which inform civil law in the two jurisdictions are similar.  …  But there is no such historical precedent or similarity of (some) principle in relation to criminal matters.  The result is that careful decisions of a large bench of the judges of the High Court of Justiciary, taken after a thorough consideration of the history and background of Scots criminal law, can be overruled by a bench, a majority of which comprises judges with no experience in that system.”  

3.8 The judges of the Court of Session said this:
“In McDonald v HM Advocate Lord Hope of Craighead held that a decision by the High Court of Justiciary not to entertain and determine a devolution issue that had been intimated to it could be treated as a “determination” of the issue for the purposes of paragraph 13 of Schedule 6 to the Scotland Act 1998;  this might be thought a somewhat Jesuitical position.  

…

[A] position has now been reached in which, provided that some aspect of a decision by the Criminal Appeal Court can be characterised as the “determination of a devolution issue”, in however artificial a sense, the whole merits of such a decision may be brought for review before the Supreme Court.  It can therefore now be said that, by a series of incremental decisions, taken on the basis of the statutory provisions under discussion, a major constitutional change has already been brought about in relation to the existence of a right of appeal from a decision of the Criminal Appeal Court to the Supreme Court, and that without the public consultation and careful consideration that such a major constitutional change might have been expected to receive.  We cannot regard that as a satisfactory situation, or think that such a result was ever intended by those who drafted the Scotland Bill 1998 or the United Kingdom Parliament which passed it.

…

We would agree that the section 57(2) vires control is a core feature of the devolution settlement in relation to the position of members of the Scottish Executive.  The exclusion from its scope of the acts of the Lord Advocate, as the head of the Scottish prosecution system would, to that extent, reduce its rôle, but, as already mentioned, we do not see criminal prosecutions, as such, raising important questions affecting the devolution settlement.  We would see that change as justified” 

3.9 Kenny MacAskill MSP, the SNP Government’s Cabinet Justice Secretary said this:

“The Scottish Government has serious concerns about the way that ECHR applies through the Scotland Act in criminal matters. As the Lord Advocate observes in her response, virtually any objection, challenge or point of law can be characterised as a devolution issue, potentially giving rise to a right of appeal to the Supreme Court. This has inadvertently led to the Supreme Court effectively becoming an additional appellate court on a wide range of criminal matters in Scotland. I do not believe this is what was intended at the time the Scotland Act was passed and I believe urgent action is now needed to correct the problems that have arisen. I also share the Lord Advocate's concerns about an “industry” having developed within the legal profession to raise devolution challenges, resulting in a level of uncertainty and cost that is extremely unhelpful.     Further, I have major concerns that we have been left in a position in recent cases, most notably Cadder v. HMA, where Scotland is unable to put distinctive Scottish interests directly to the European Court of Human Rights.

….

[W]e believe that it is wrong in principle that the decisions of the High Court of Justiciary should be challengeable in a way which was not possible before devolution, and we are concerned about the problems this process of challenge is creating for the Scottish courts. The Scottish Government therefore wishes to restore the position in criminal cases prior to devolution and to stem the flow of criminal cases raising devolution issues to the Supreme Court. As the First Minister indicated, the High Court should be the highest criminal authority in Scotland, as it was prior to devolution.” 

3.10 And the then Lord Advocate (now Dame) Eilish Angiolini  said this:

“[W]hilst the courts in Scotland and the Supreme Court are all bound to act compatibly with Convention rights, the courts in Scotland will apply law against the background of the common or statutory law of Scotland and the particular unique features of Scots Law when taking into account the compatibility of any provision or act in terms of the Human Rights Act. The focus of the Supreme Court is restricted to the narrower issue of compliance and in some cases this has led to a divergence of view between the Scottish courts and the Supreme Court with a concern that the decisions of the Supreme Court may to some extent have diluted some of the jurisprudence and distinctive elements of the Scottish legal system.” 

3.11 The primary concern expressed in these various submissions - which agitate, in effect, for the abolition of the possibility of Scottish criminal appeals ever going to London - appears to be one of the paramount need to preserve the integrity of the Scottish criminal justice system from the threat of external (i.e. English) influence.  The preservation of the Scottish criminal justice system as-it-always-has-been (a position that might be described as “I believe in Yesterday”) seems to be regarded by these parties as a given - an unarguable (and hence unargued) good, in and of itself.
3.12 What is perhaps of even more interest in these submissions – which may be said to seek “reform of the reform” so as to restore the status quo ante devolution - is the language in which they couch their critiques.   Their references to statutory provisions which have gone “septic”, or to judicial decisions from the court in London resting on “Jesuitical” distinctions, and which effect the “dilution of distinctive elements” of the Scottish legal system - seem to speak more of the language of ritual (im)purity, of contagion and pollution, rather than of law and justice. 
3.13 Great concern is shown in these submissions for the preservation - or restoration - of the presumed integrity of the Scottish criminal justice system but little, if any, mention is made in these particular submissions as to what that system is for.     And no consideration is given as to whether justice is, or is not, being done, or furthered, by the individual decisions complained of.     Is it a good or a bad thing for the doing of justice in Scotland that, since the decision of the UKSC in Cadder v. HMA 
 persons detained by the police in Scotland have a right of access to a solicitor before they can be questioned?  Is it a good or a bad thing that, as a result of the decision of the JCPC in Sinclair v. HM Advocate 
 the prosecution has positive duties of disclosure to the defence of all relevant inculpatory and exculpatory information in the hands of the Crown?     Is it a good or a bad thing that, as a result of the Privy Council’s reversal of the decision of the criminal appeal court in McIntosh v. HM Advocate, 
 the authorities in Scotland can continue to operate the statutory regime for drug confiscation orders ?   As we have noted it is not always the accused who has appealed to London in Scottish criminal cases.  The Crown, too, has had occasion to appeal southward from decision of the Scottish criminal courts which the Lord Advocate has disagreed with. 
3.14 In the face of the concerted pressure from sectors of the Scottish legal and political establishment, the Advocate General for Scotland announced UK Government proposals to amend the Scotland Act on the issue of appeals to London in criminal cases but, perhaps, not in the way which had been sought by those of a Scottish legal nationalist persuasion.   In response to the criticisms of how the current arrangements work in practice, the Advocate General proposed to remove from the Scotland Act’s devolution issues procedure acts in criminal trials which are done by or on behalf of the Lord Advocate and which were alleged to be incompatible with Convention rights and/or with the requirements of EU law.   This would, it was suggested by the Advocate General, remedy the problem of delays complained of by the judges in Scotland which resulted from the procedural complexities associated with lodging and intimating devolution minutes (although why these procedural complexities could not have been resolved by the judges themselves exercising their powers to regulate court procedure by secondary legislation in the form of Acts of Adjournal and Acts of Sederunt rather than requiring the Parliamentary amendment of a constitutional statute has never been explained).
3.15 This reform would also have the incidental effect, however, of removing the power of the Law Officers (including the Lord Advocate) from making direct references (under paragraph 33 of Schedule 6 to the Scotland Act 1998) to the UK Supreme Court on issues concerning the Convention compatibility of actions of the prosecution in Scottish criminal trial.
3.16 More controversially for those opposed to the UKSC influence on Scottish criminal law and practice, under the Advocate General’s proposals fresh provision is to be made in statute to confirm the jurisdiction of the UK Supreme Court to hear appeals (but not references from the lower courts or Law Officers) on matters relating to the interpretation of Convention rights and EU law and their application in criminal trials and appeals.   The current version of the Scotland Bill 2011 which at the time of writing had just received its Second Reading in the House of Lords, makes provision for the insertion of a new Section 98A into the Scotland Act which is in the following terms 
“98A The Lord Advocate and Convention rights etc: criminal appeals

(1) This section applies to an act or failure to act of the Lord Advocate—

(a) in prosecuting any offence, or

(b) in the capacity of head of the system of criminal prosecution in

Scotland.
(2) In this section “compatibility” means the compatibility of such an act or failure to act with any of the Convention rights or with Community law.
(3) For the purpose of determining any question relating to compatibility, an appeal shall lie to the Supreme Court against a determination by a court of two or more judges of the High Court of Justiciary.
(4) An appeal under this section lies from such a court only with the permission of that court or, failing such permission, with permission of the Supreme Court.
(5) Where the High Court’s determination was on an appeal under section 106 of the Criminal Procedure (Scotland) Act 1995 (appeal from solemn proceedings), subsections (3) to (3D) of that section apply in accordance with subsections (7) and (8) below.
(6) Where the High Court’s determination was on an appeal under subsection (2) of section 175 of that Act (appeal from summary proceedings), subsections (5) to (5D) of that section apply in accordance with subsection (7) and (8) below.
(7) The subsections of the 1995 Act referred to in subsections (5) and (6) above (appeal to be on grounds of miscarriage of justice) apply to the Supreme Court in relation to an appeal under this section as they apply to the High Court in relation to any appeal.
(8) But an alleged miscarriage of justice may not be brought under review of the Supreme Court by virtue of subsection (7) except for the purpose of determining a question relating to compatibility.
(9) In relation to an appeal under this section, the Supreme Court has all the powers of the court below and may (in consequence of determining a question relating to compatibility)—

(a) affirm, set aside or vary any order or judgment made or given by that court;

(b) remit any issue for determination by that court;
(c) order a new trial or hearing.”

3.17 But these proposed amendments would do nothing to curtail the devolution jurisdiction of the UK Supreme Court, nor would they roll back any of its more “Jesuitical” case law on what is or is not a “determination” by the High Court of Justiciary.  Instead, if anything, they confirm and strengthen the position of the UK Supreme Court as an unequivocally statutorily established appellate court in Scottish criminal cases (at least as regards Convention rights and EU law).   It also places beyond doubt that appeal could continue to be taken to the UK Supreme Court against the (Convention rights or EU law incompatible) failures to act on the part of the prosecution in criminal trial and appeals.   This is not been what had been expected or sought by the Scottish Government at least when it added its voice to that of the Scottish judges pressing for Scotland Act reform.      
3.18 Prior to the 2011 Scottish elections, an ad hoc Committee of the Scottish Parliament (in which, at the time, the SNP - and hence the Scottish Government -  has no overall majority) was “established to consider the Scotland Bill (the “Bill”) currently before the UK Parliament, and to recommend whether the Scottish Parliament should consent to that Bill”.   At paragraph 1 this Committee asserted that the:

“consent [of the Scottish Parliament] is needed because, if enacted, the Bill will make changes to the powers and functions of the Scottish Parliament and of the Scottish Ministers.” 

3.19 This is not, in fact, the case as a matter of law, since the UK Parliament retains power to alter the devolution settlement in any manner which it sees fit and the Scottish Parliament itself has no legislative competence to amend the Scotland Act.    But as a matter of constitutional courtesy - and no doubt to further the comity among the nations making up the United Kingdom - the views of the Scottish Parliament should clearly be taken into account.
3.20 In the meantime however, following the May 2011 elections in Scotland which gave the newly elected SNP Government, for the first time, an absolute majority of the seats in the Scottish Parliament, the Scottish Ministers decided to heighten and personalise their attacks on the UK Supreme Court, seeking to portray it, for their own political purposes, as a foreign court foisted on Scotland which, contrary to the compact set out in the 1707 Union was intent on destroying the distinctiveness of Scots law.
4. The Scottish Ministers and the principle of the independence of the judiciary

4.1 Section 3 of the Constitutional Reform Act 2005 is headed “Guarantee of continued judicial independence” and provides, so far as relevant, as follows:
“(1) The Lord Chancellor, other Ministers of the Crown and all with responsibility for matters relating to the judiciary or otherwise to the administration of justice must uphold the continued independence of the judiciary.

…

(4) The following particular duties are imposed for the purpose of upholding that independence.
(5) The Lord Chancellor and other Ministers of the Crown must not seek to influence particular judicial decisions through any special access to the judiciary.

(6) The Lord Chancellor must have regard to–

(a) the need to defend that independence;

(b) the need for the judiciary to have the support necessary to enable them to exercise their functions;

(c) the need for the public interest in regard to matters relating to the judiciary or otherwise to the administration of justice to be properly represented in decisions affecting those matters.

(7) In this section “the judiciary” includes the judiciary of any of the following–

(a) the Supreme Court;

(b) any other court established under the law of any part of the United Kingdom;

(c) any international court. 

4.2 Although Section 4 of the 2005 Act imposes similar duties to uphold judicial independence upon the Northern Ireland government 
 Section 3(2) of the Constitutional Reform Act 2005 initially appears to give a “let-out clause” as regards anyone upholding the independence of the judiciary in Scotland.  It provides, in Subsection (2), that “subsection (1) does not impose any duty which it would be within the legislative competence of the Scottish Parliament to impose.”
4.3 But it would not be in the power of the Scottish Parliament to impose any duties upon the Lord Chancellor (of Great Britain) or any other (UK) Ministers of the Crown.   Those officers are therefore statutorily bound under the 2005 Act to have regard to the need to defend judicial independence both specifically in relation to the UK Supreme Court, and also in relation to any other court established in Scotland, just as much as in England and Wales or Northern Ireland.   
4.4 In any event, any doubt as to the position in Scotland as regards the devolved administration there is dispelled by the terms of Section 1 of the  Judiciary and Courts (Scotland) Act 2008.   This mirrors the previously quoted provisions of the Constitutional Reform Act 2005 by providing as follows:
“1 Guarantee of continued judicial independence

(1) The following persons must uphold the continued independence of the judiciary—

(a) the First Minister,

(b) the Lord Advocate,

(c) the Scottish Ministers,

(d) members of the Scottish Parliament, and

(e) all other persons with responsibility for matters relating to—

(i) the judiciary, or

(ii) the administration of justice,

where that responsibility is to be discharged only in or as regards Scotland.

(2) In particular, the First Minister, the Lord Advocate and the Scottish Ministers—

(a) must not seek to influence particular judicial decisions through any special access to the judiciary, and

(b) must have regard to the need for the judiciary to have the support necessary to enable them to carry out their functions.

(3) In this section “the judiciary” means the judiciary of—(a) the Supreme Court of the United Kingdom, (b) any other court established under the law of Scotland, and (c) any international court. 

4.5 At Stage 3 of the Bill which became the 2008 ASP the Cabinet Secretary for Justice (Kenny MacAskill MSP) advised the Scottish Parliament as follows:
“We have set out in section 1 our commitment to the independence of the judiciary, which I think is welcomed throughout the Parliament. We have set out a structure that gives the judiciary responsibilities for running the system, supported by a judicially governed Scottish Court Service. Having established the institutional independence of the judiciary, it would be fundamentally inconsistent for us to give ministers power to issue binding guidance to the Lord President about how he should run the business of the courts. It is constitutionally wrong for a minister to tell judges how to run their courts.” 

4.6 Section 2 of the 2008 ASP goes on to provide that: 

“(1) The Lord President is the Head of the Scottish Judiciary.

(2) As Head of the Scottish Judiciary the Lord President is responsible—

(a) for making and maintaining arrangements for securing the efficient disposal of business in the Scottish courts,

(b) for representing the views of the Scottish judiciary to the Scottish Parliament and the Scottish Ministers,

(c) for laying before the Scottish Parliament written representations on matters that appear to the Head of the Scottish Judiciary to be matters of importance relating to—

(i) the Scottish judiciary, or

(ii) the administration of justice,

….

(5) References in this section to the Scottish judiciary are references to the judiciary of any court established under the law of Scotland (other than the Supreme Court of the United Kingdom).
4.7 Against the background of these statutory duties imposed on all members of the Scottish Executive both to “uphold the continued independence of the judiciary” – including that of the UK Supreme Court – and to “have regard to the need for the judiciary to have the support necessary to enable them to carry out their functions”, and the statutory prohibition on them from seeking to “influence particular judicial decisions through any special access to the judiciary” it is, to say the least, surprising that on 31 May 2011 the Minister for Justice, Kenny MacAskill MSP (who is also a legally qualified Scottish solicitor) is reported to have made the following remarks in a speech to Scottish police officers:
“We just want to be treated the same as other legal systems – we’re not, because we’re undermined routinely by a court that sits in another country and is presided over by a majority of judges who have no knowledge of Scots law, never mind Scotland.
…

Only in Scotland did we see a decision taken in London by a court that was not meant to deal with criminal matters result in a situation where we had to have emergency legislation through the Scottish Parliament and turn Scottish criminal law on its head. 

….

We’ll do so through our own courts at our own pace in our own way, not have it imposed by a court in London that is made up of a majority of judges who do not know Scots Law, who may have visited here for the Edinburgh Festival.” 

4.8 On 1 June 2011 the Scottish Minister for Justice then announced that had ordered his civil servants to investigate whether the Scottish Government could pull out of funding the UK Supreme Court, and made the following public remarks:
 “When I go to the Law Society I say that I will not routinely fund ambulance-chasing lawyers. It should be said that I am not going to pay for ambulance-chasing courts.

As a Government we have to pay for the Supreme Court of the UK and I think they should recognise that we’ll pay for our fair share of what goes there.

But I am not paying money that would come out of the police budget, or prison budget or community payback budget because they are routinely taking cases that we as a country do not think should be going there.

He who pays the piper, as they say, calls the tune.” 

4.9 One might have thought that the Minister of Justice would be called in and rebuked – or perhaps indeed asked to resign - by the First Minister for these, surely somewhat intemperate and tendentious, remarks.   But, instead, the next development in the saga was a magazine interview with the First Minister in the course of which he not only defended the remarks made by his Justice Secretary, but added more of his own in the same vein and, if anything, in a stronger tenor, noting:
“The Edinburgh Festival remark was meant to illustrate the fact that the Supreme Court has a majority of judges in it who may, or may not, have a knowledge of Scots law.   And it was a colourful way to illustrate it.   And I don’t think anyone seriously would take exception to that in terms of the debate.
Lord Hope did an article last week [27 May 2011] for his close friend and dinner companion Magnus Linklater [editor of the Times in Scotland] and when was the last time a High Court judge did a newspaper article attacking a Prime Minister, for instance? 

Now, I don’t mind and I believe in free speech and it is Lord Hope’s human right to engage in free speech but then he should also accept that that applies to other people too. We have all these moans and groans about Kenny MacAskill exercising his right to freedom of speech but it is perfectly alright for a Lord of the Supreme Court to give his opinion about politicians and of the Scottish Parliament and its role. That is perfectly alright but don’t start a debate unless you are prepared to have a debate.

 
[T]he right thing to do and what the Cabinet chose to do was not to have Lord Hope writing about me, and me writing about Lord Hope, but the right thing to do was to establish a review group of extraordinary prestige 
 - even if I may say so, of more prestige even than Lord Hope - to look at the thing and come up with some recommendations that the Parliament can then debate. That takes it away from the personalities involved and recognises that there is an issue that needs to be properly debated and that the Parliament should have their say and then recommendations will then go to the Westminster Government which they may or may not put into the Scotland Act. That seems the correct way to approach things.

All I would say to Lord Hope is that I probably know a wee bit about the legal system and he probably knows a wee bit about politics but politics and the law intertwine and the political consequences of Lord Hope’s judgements are extreme and when the citizens of Scotland understandably vent their fury about the prospect of some of the vilest people on the planet getting lots of money off the public purse, they don’t go chapping at Lord Hope’s door, they ask their Parliament what they are doing about it.


I am perfectly happy if Lord Hopes wishes to exercise his freedom of speech and I hope he is happy with mine but at least I went to the bother of being elected, it may be an inconvenience but none the less has to count for something.

…

[T]he Supreme Court, like any other body that is set up, seeks to accrue authority to itself and is now doing things that it was never intended to do. Just as the Privy Council threw up unintended consequences, so too is the Supreme Court. I also think it is possible that you need a succession of incidences of things that are happening before the extent of the encroachment and the vulnerability of the Parliament really hits home.

….

[I]f we are to be scrutinised in terms of the overall scrutiny then let it be by the [European] court [of Human Rights] that scrutinises another 47 jurisdictions and not by the Supreme Court in England which in criminal matters can only do one of two things and that is: the judges can either all take their own independent view (and if that is the case then the majority will be of people that do not have an exact knowledge of Scots law); or secondly, they can follow the judgement of the two Scots judges in any case concerning Scotland (and if that is the case then you have a court being led by one or two judges).   And I see no reason to believe why Lord Hope is any wiser than the seven judges who unanimously found for the Crown in the Cadder issue.   And why did they find for the Crown, because they knew the checks and balances that exist here. Lord Hope said in his judgement that this issue should have been evident years ago…yeah, when he was Lord President?

…

[T]he present situation is unsupportable, untenable and cannot stand because if a legal system allows itself to get into a situation of confusion and second guessing then it undermines confidence in the law.” 

4.10 The First Minister in the same interview also singled out by name and criticised a Scottish lawyer specialising in prisoners’ right cases and who has been the instructing solicitor in a number of high profile cases in which the Scottish Government has been found wanting before the courts.  
    It may be noted that the European Court of Human Rights has confirmed that although lawyers were entitled to freedom of expression, the special nature of their profession meant that they had to conduct themselves in a discreet, honest and dignified way in public 
 and make public statements on their clients’ behalf outside the courtroom, in good faith and in conformity with professional ethics. 
   Politicians, at least in Scotland, do not appear to be so constrained.
4.11 While the First Minister’s remarks have been criticised in a joint statement released by the Faculty of Advocates (representing the Scottish Bar) and the Law Society of Scotland (representing Scottish solicitors), there seems, to date, to have been no similar public statement supporting judicial and lawyers’ independence emanating from the Lord Advocate (as the Scotland chief Scottish Law Officer) or from the Advocate General for Scotland (the Law Officer for the UK Government), or from the Lord President in his capacity as head of the Scottish judiciary, or from the Secretary of State for Scotland or any other Minister of the Crown, including the Lord Chancellor.

4.12 On 16 June 2011 at First Minister’s questions in the Scottish Parliament the First Minister was asked to apologise for and withdraw his remarks by the leaders of each of the three main opposition parties, but declined to do so. 

4.13 As we have seen, instead, of apologising the Scottish Ministers decided to appoint its own committee of experts (two retired judges, one sheriffs and a professor from Edinburgh Law School) to advise on possible reform of the jurisdiction of the UK Supreme Court (notwithstanding the fact that any constitutional reform does not fall within the legal competences of the Scottish devolved institutions).  This group reported in mid-September 2011 and perhaps to the surprise (and disappointment) of those who appointed it recommended the retention of the devolution jurisdiction of the UK Supreme Court to be able to adjudicate on the proper interpretation of Convention rights even in criminal cases from Scotland.   What this group did suggest however was that the Scottish criminal appeal court be given the final word on whether a case could be taken from it to London.  They therefore recommended as follows:

“[A]n appeal from the High Court to the Supreme Court ought to be open to any accused person claiming to be a victim of any violation of his or her Convention rights under the ECHR in relation to criminal proceedings irrespective of which “public authority” is alleged to have caused such violation (paras 27-30). 

An appeal to the Supreme Court should be competent only where the High Court has granted a certificate that the case raises a point of law of general public importance. Such a certificate will set out the terms of the question(s) for the Supreme Court to answer (paras 45-47). However, in any appeal proceeding before it, the Supreme Court should have power to re-formulate the question(s) of law set out in the certificate and to address the questions as reformulated (para 53). 

In disposing of an appeal or reference to it, the power of the Supreme Court should be limited to declaring whether or not there has been a breach of a Convention right and, if there has been, to saying why this is so. If there has been such a breach, the Supreme Court should simply remit the case to the High Court to allow that court to determine the appropriate disposal in the light of its existing powers. In particular, the Supreme Court does not need and should not have all the powers of disposal available to the High Court (para 50-51). 

5. Devolution: the stormy re-marriage of legal and political nationalism
5.1 There is within the United States – seen most notably in the reaction and response to the 5:4 decision of the US Supreme Court in Bush v. Gore 
 to strike down a decision of the Florida Supreme Court to order a recount in the Presidential election of 2000, thereby awarding victory to the Republican Party candidate, George W. Bush – a very strong tradition of acceptance of the lawfulness of the decisions emanating from the US Supreme Court, even where one strongly disagrees and is critical of their reasoning.   Going by the above noted remarks of the Scottish First Minister and the Scottish Minster for Justice, there would appear to be no such tradition in Scottish society, nor any desire among the current ruling politicians to cultivate or foster such a tradition.
5.2 How has the situation arisen in Scotland for the political leaders - charged with upholding the rule of law and the independence of the judiciary - to be so ready to disregard these strictures and launch such highly personalised attacks on individual judges and lawyers who practice before the courts ?    Why is such a tradition of acceptance of contrary judicial decision apparently lacking among the current political class now governing in Scotland ?  And why do calls to respect for the rule of law apparently simply fail to resonate within the current Scottish political culture ?    

5.3 The following is an attempt at an answer.    As a result of the 1707 Union compromises there developed in Scotland a public culture where there is no strong tradition of active political involvement or engagement of the professional and traditional ruling classes of Scotland (be they lawyers, clerics, or lairds) and perhaps, most worryingly of all, no proper development of public law to ensure that politics is kept within legal bounds.   This de-politicisation of Scotland for 300 years has meant that the professional classes who stayed on in Scotland (the lawyers, the landed, the journalists, the academics, and the clergy) have simply lost the habitus of direct engagement with politics, since politics was something that happened elsewhere (in London).   There is, then, no longer any strong native tradition of re-calling those holding political power to the responsibilities of their office. 

5.4 The end of the British empire called into question some of the previous economic justification given for the 1707 union, and the consequent post WWII rise in Scottish political nationalism has been able to tap into the other forms of professional nationalism which have been maintained by those Scottish constituencies in the 300 years of the Union.    Devolution has brought politics back to Edinburgh, and in so doing has called into question the previously happy 300 year marriage of political unionism with a de-politicised legal, ecclesiastical and tartan nationalism.    Now Scottish political nationalism can wrap itself in claims of Scottish legal nationalism and this makes for a heady and volatile mix.
5.5 Scotland’s grumbling nationalism (whether legal, political or cultural) too often remains one of reaction against perceived English slights and insults.  Thus readiness to blame the English for their woes allows political nationalist politicians to wrap themselves in the mantle of a proclaimed legal nationalism.    Thus cloaked, they appear to feel able and justified to make attacks on the integrity of judges within the system because they can mischaracterise these judges as operating from and for an English (dominated) court.   It should be noted that it is not a generalised xenophobia which is being tapped into by the politicians with these remarks - since they seem wholly unconcerned by the Scottish legal and criminal justice system being found wanting by the European Court of Human Rights in Strasbourg (which has no Scots law trained judges).    What these politicians appear to be giving vent to is Anglophobia, feeling free to attack decisions and judge of the UK Supreme Court because it is based in London and is they would say, dominated by English trained lawyers, with those Scots trained judges who serve on it being dismissed or explained away as having gone (Anglo-) native or turned Quisling.
5.6 This is extraordinary stuff, and must not be dismissed as mere knockabout politics which might expect from a northern Ruritania, a faraway country of which we know little and need care about less.   It is far more serious problem than that.   Respect for the independence of the judiciary and of the lawyers who practice before the courts, particularly in cases taken against the Government is an issue which is the foundation of the rule of law and respect for fundamental rights. 
    These remarks of Scotland’s First Minster and Justice Minister betray, I fear, a constitutional hollowness within Scotland and shows that the mutuality of respect and restraint upon which the concept of the rule of law – of a government of laws, not of men – rests, can so readily be shattered.

5.7 It should also be clear that Salmond’s expression of views would appear to run wholly contrary to the pre-Union Scottish republican tradition, which so bedevilled James VI in his relations with his northern kingdom.  But perhaps Salmond was drawing on another Scottish constitutional tradition, one that developed in reaction to the trammelling of office.   The last word can again go to Conrad Russell, leaving you to draw your own analogies:

“The biggest allergy of James I was based on the experience of James VI: it was to any claim to possess an authority independent of his own. … So long as his bishops were ‘my bishops’, his judges were ‘my judges’ and his parliament was ‘my parliament’, he would debate with them until the cows came home.  Once they claimed any independent authority they became Andrew Melville, Guy Fawkes and the pope all rolled into one.  That was the shock James experienced when he encountered a precedent-based system of law.  Because it was precedent based, it was not his law.

…

The key political theory issue of James’ reign was nothing to do with the House of Commons: it was the independence of the judiciary.  As tends to happen in periods of parliamentary weakness the king received challenge after challenge from a judiciary which showed increasing signs of confidence.  Behind the judiciary’s sense of independence there was more than the considerable vanity of Sir Edward Coke.  There was also an issue of genuinely Melvillian proportions: the relationship between the king and the common law.  Was the common law ‘his’ law in the same way as the parliament was ‘his’ parliament, or did it have an authority and legitimacy entirely independent of James’s own will ?

 ….

James never thought legally and had never much sense of judicial independence.

 ..

He attacked the notion of precedent based law. ….  It was this sort of thing which helped to give James an intense allergy to the notion of judge-made law.  It is no coincidence that it is in his speech on the dismissal of Coke CJ that he spelt this out most clearly.  He told the judges:

‘you are no makers of law, but interpreters of law, according to the true sense thereof: for your office is ius dicere rather than ius dare.   And you are so far from making law that even in the higher house of Parliament you have no voice in the making of a law, but only to give your advice when you are required.’
…. 

When he added that he would never trust any interpretation which did not agree with his own common sense and reason, we begin to recognise an anti-professionalism which our own profession now must find painfully familiar.  This was a man who simply did not understand what trying a legal case was all about.” 

AIDAN O’NEILL QC
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� Chisholm v. State of Georgia, 2 U.S. 419 (1793) 2 U.S. 419 (Dall.) per Justice Wilson at 456, 458, 463.   For further on this see Mark David Hall  The Political and Legal Philosophy of James Wilson, 1742-1798 (Columbia: University of Missouri Press, 1997)





� See, for example, Aidan O’Neill “Limited Government, Fundamental Rights and the Scottish Constitutional Tradition” (2009) Juridical Review 85-128


� The Declaration of Arbroath 1320 makes two important constitutional claims about kingship.   First that “it was the due consent and assent of us all have made Robert Bruce our Prince and King”.   Secondly that the continued kingship of Robert Bruce was conditional on his maintaining the integrity and independence of the Scottish nation, for


“[I]f he should give up what he has begun, and agree to make us or our kingdom subject to the King of England or the English, we should exert ourselves at once to drive him out as our enemy and a subverter of his own rights and ours, and make some other man who was well able to defend us our King.  For, as long as but a hundred of us remain alive, never will we on any conditions be brought under English rule. It is in truth not for glory, nor riches, nor honours that we are fighting, but for freedom -- for that alone, which no honest man gives up but with life itself.”


� For brief accounts (and contrasting evaluations) of Buchanan’s life and work see Hugh Trevor-Roper The invention of Scotland: myth and history (New Haven CT: Yale University Press, 2008) Chapter 2 “George Buchanan” and Chapter 3 “Buchanan’s Nemesis” and compare with William Ferguson The identity of the Scottish Nation: an historic quest  (Edinburgh: Edinburgh University Press, 1998) at Chapter 5 “George Buchanan: humanist and historian”. Ferguson comments, implicitly on Trevor-Roper’s analysis, thus:


“[U]nscholarly weakness still evidently exists in certain quarters where the name of Buchanan is like a red rag to John Bull.   And besides, anyone who could be so beastly to the innocent Mary Queen of Scots and who had the gall to argue for popular sovereignty evidently could not be right about anything.  So concludes the anti-Buchanan industry; but George Buchanan has had the last laugh by wrong-footing most of his critics.”





� George Buchanan, De Maria Scotorum Regina (1571) and published in Scots as Ane detectioun of the doingis of Marie Quene of Scottis.





� William Ferguson The identity of the Scottish Nation: an historic quest  (Edinburgh: Edinburgh University Press, 1998) at page 42:


“[T]he Declaration [of Arbroath] ... has had a chequered history.   Known only in some manuscript versions of the Scottichronicon it became lost to sight.   It was for example, unknown to George Buchanan, whose political theory it would have confirmed.  It did not surface again until the late seventeenth century, when it was first printed by Sir George Mackenzie of Rosehaugh, the eminent lawyer and antiquarian.   Not surprisingly an English translation of the declaration was published at the Revolution of 1688 to support those who opposed the divine right theory of kingship.”





� Roger Mason and Martin Smith A Dialogue on the law of kingship among the Scots – a critical edition and translation of George Buchanan’s De iure regni apud Scotos dialogus (Ashgate: Aldershot, 2004) at pages 33, 55, 133, 143





� The provision against toleration of Catholics and Catholicism in the Claim of Right include the following declarations:


“That by the law of this Kingdom no papist can be King or Queen of this realm nor bear any office whatsoever therein nor can any protestant successor exercise the regal power until he or she swear the Coronation Oath 


That all Proclamations asserting an absolute power to Cass annul and Disable laws The Erecting Schools and Colleges for Jesuits The Inverting protestant Chapels and Churches to public Mass houses and the allowing Mass to be said are Contrary to Law 


That the allowing Popish books to be printed and Dispersed is Contrary to law 


That the taking the children of Noblemen Gentlemen and others sending and Keeping them abroad to be bred papists The making funds and Donations to popish schools and Colleges The Bestowing pensions on priests and the perverting protestants from their religion by offers of places preferments and pensions are Contrary to law 


That the Disarming of protestants and Employing papists in the places of greatest trust both Civil and military the thrusting out protestants to make room for papists and the intrusting papists with the forts and magazines of the Kingdome are Contrary to Law”


� Colin Boyd QC (now Lord Boyd of Duncansby) , then Lord Advocate, Speech to the Conference of the Law Society of Scotland on the UK Supreme Court Proposals, 21 January 2004 at paragraph 26:


“Leaving entirely aside the provisions of the Human Rights Convention and of the legislation as to discrimination made under the European Union treaties, no-one has complained that the Education (Scotland) Act 1918, which extended the right to public education to members of the Catholic faith was in breach of the Claim of Right.  If we are to accept that the Claim of Rights is a golden statement of immutable principles, then we should be told why it is that its strictures on the practice and dissemination of the Roman Catholic faith, which looks very odd to our modern eyes, are not to be followed today, while its rather vague provision about political appeals are set in stone for all time coming.”





� See for example John Locke “A Letter concerning toleration” (1689) (as translated by William Popple):


“That Church can have no right to be tolerated by the magistrate which is constituted upon such a bottom that all those who enter into it do thereby ipso facto deliver themselves up to the protection and service of another prince. For by this means the magistrate would give way to the settling of a foreign jurisdiction in his own country and suffer his own people to be listed, as it were, for soldiers against his own Government. Nor does the frivolous and fallacious distinction between the Court and the Church afford any remedy to this inconvenience; especially when both the one and the other are equally subject to the absolute authority of the same person, who has not only power to persuade the members of his Church to whatsoever he lists, either as purely religious, or in order thereunto, but can also enjoin it them on pain of eternal fire.”





� King James VI and I, Political Writings (ed by J P Somerville, 1994)  pp 63ff  “The Trew Law of Free Monarchies or The Reciprock and mutuall duetie betwixt a free King and his naturall Subjects” at page 75 





� “subverting the right of the Royal Burghs, the third Estate of Parliament”





� “sending letters to the courts of Justice Ordaining the Judges to stop or desist from determining Causes or ordaining them how to proceed in Causes depending before them the changing the nature of the Judges’ gifts ad vitam aut culpam Into Commissions durante beneplacito”


� Compare with the Ninth amendment to the United States 1789 Constitution:


“The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.”





�  “The Employing the officers of the army as Judges through the Kingdom or imposing them where there were heritable offices and Jurisdictions … are Contrary to Law”





� “… [T]he putting the lieges to death summarily and without legal trial jury or record … [is] Contrary to Law”.   Compare with the Fifth Amendment to the United States Constitution:


“No person shall be held to answer for any capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger”


� “That the forcing the lieges to Depone against themselves in capital Crimes however the punishment be restricted is Contrary to law”.   Compare with the Fifth Amendment to the United States Constitution: “No person ...  shall be compelled in any criminal case to be a witness against himself” 


�“ That the opinions of the Lords of Session … following were Contrary to Law videlicet …that persons refusing to discover what are their private thoughts and judgments in relation to points of treason or others men’s actions are guilty of treason”


� “That the Imprisoning persons without expressing the reason thereof and delaying to put them to trial is contrary to law”.   Compare with the Sixth Amendment to the United States 1789 constitution: “In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial”





� “That the using torture without evidence or in ordinary Crimes is Contrary to law”   Compare with the English Bill of Rights 1688 “That excessive Bail ought not to be required nor excessive Fines imposed nor cruel and unusual Punishments inflicted” which is exactly mirrored in the wording of the Eighth amendment to the 1789 United States constitution “Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.”


� “That the Imposing of extraordinary fines, the exacting of exorbitant Bail and the disposing of fines and forefaultors before sentence are Contrary to law”.  Compare with the English Bill of Rights 1688 “That all Grants and Promises of Fines and Forfeitures of particular persons before Conviction are illegal and void.”


� “That the Disarming of protestants [is] ... Contrary to Law”.   Compare with the English Bill of Rights 1688 “That the Subjects which are Protestants may have Arms for their Defence suitable to their Conditions and as allowed by Law” and with the Second amendment to the United States 1789 constitution: “A well-regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.”





� “That the putting of Garrisons on private men’s houses in time of peace without their Consent or the authority of Parliament is Contrary to law”   Compare with the Third amendment to the United States constitution:


“No Soldier shall, in time of peace be quartered in any house, without the consent of the Owner, nor in time of war, but in a manner to be prescribed by law.”





� “That the Sending of an army in a hostile manner upon any part of the Kingdom in a peaceable time and Exacting of Locality and any manner of free quarters is Contrary to law”.   Compare with the English Bill of Rights 1688: “That the raising or keeping a standing Army within the Kingdome in time of Peace unless it be with Consent of Parliament is against Law”.


� “That the fining husbands for their wives withdrawing from the church was Contrary to law”


� “That it is the right and privilege of the subjects to protest for remeed of law to the King and Parliament against Sentences pronounced by the lords of Session Providing the same Do not stop Execution of these sentences”





� “That it is the right of the subjects to petition the King and that all Imprisonments and prosecutions for such petitioning are Contrary to law”.  Compare with the English Bill of Rights 1688 “That it is the Right of the Subjects to petition the King and all Commitments and Prosecutions for such Petitioning are Illegal.” And with the First Amendment to the 1789 United States constitution: “Congress shall make no law ...  abridging ...  the right of the people ... to petition the Government for a redress of grievances”


� “That for redress of all grievances and for the amending strengthening and preserving of the laws Parliaments ought to be frequently called and allowed to sit”.    Compare with the English Bill of Rights 1688: “That Election of Members of Parliament ought to be free” and  “And that for Redress of all Grievances and for the amending strengthening and preserving of the Laws Parliaments ought to be held frequently.”


�  “The freedom of speech and debate [be] secured to the members [of the Scottish Parliament]”.  Compare with the English Bill of Rights 1688  “that the Freedom of Speech and Debates or Proceedings in Parliament ought not to be impeached or questioned in any Court or Place out of Parliament”.   See, by contrast, the width of the First Amendment to the United States 1789 constitution: “Congress shall make no law ...  abridging the freedom of speech”





� The Court of Session (Scotland) Act 1693 provides as follows:


“Considering that the Advising of Causes with open Doors is usual in the Sovereign Judicatories of other Nations and that the like practice here will be of advantage to the Lieges Doe with advice and consent of the Estates of Parliament Statute and Ordain That:


[i] in all time coming all Bills, Reports, Debates, Probations and others relating to processes shall be considered, reasoned, advised, and voted by the Lords of Session with open doors where parties, procurators and all others are hereby allowed to be present as they used to be formerly in time of Debates, but with this restriction


[ii] that in some special cases the said Lords shall be allowed to cause remove all persons except the parties and their procurators and


[iii] that no person presume to speak after the Lords begin to advise under the pain of imprisonment unless he be desired by the Lords”





� See Act of 12 June 1693 anent Advising Criminal Processes with Open Doors:


“The king and queen’s majesties and estates of parliament, considering that by the ninetieth act, parliament eleventh, King James the sixth, it is statute, declared and ordained that the hail accusation, reasoning, writes, witnesses and other probation and instruction whatsomever, of the crime shall be alleged, reasoned and deduced to the assize in the presence of the party accused in face of judgment and no otherways, and, it being fit and convenient for the lieges that criminal trials, which are of so great import, be solemn and public, do therefore, statute and ordain that:


[i] after the debate concerning the relevancy of criminal libels, dittays or exculpations made by the parties and their procurators are closed, that the commissioners of justiciary and other criminal judges shall advise the same with open doors in presence of the pannell and assize and all others; and


[ii] that no person, nor persons presume to speak, unless he be desired, or interrupt or disturb the court by noise or any other manner of way, under the pain of being sent to prison, and fined at the judge's discretion, as they shall think fitting, any law or custom to the contrary hereof notwithstanding,


[iii] declaring always that in the cases of rape, adultery and the like the said commissioners may continue their former use and custom, by causing remove all persons, except parties and procurators, at the leading of the probation, as they shall see cause.”





� Scott v Scott [1913] AC 417 per Lord Shaw of Dunfermline at 475 (Italics added).


� A and others v. Secretary of State for the Home Department (No 2) [2006] AC 221 at 284-285








� See Conrad Russell James VI and his English Parliaments (Oxford: OUP, 2011) at Chapter VII “The Union” page 124.   See further at page 138:


“The Union with Scotland presented England with a fundamental challenge to its intellectual world of a sort which was never offered by the relationship with Wales or even by the relationship with Ireland.  This was for two inter-related reasons.  One was the fundamental inconvenient fact of Scottish sovereignty.  It was only in their relations with Scotland that the English had to share their king with an independent sovereign state with no dependence on the English political system, law, parliament or church.   The other, which was in large measure a cause of the first, was that it was the king of Scots who had become king of England, not the king of England who had become king of Scots.   The English had to share power within their king’s dominions with an equal.  It was that fact which shook them in a way which perhaps only the Chinese among the world’s great powers would have understood.”





� See (subsequent US Supreme Court Justice) the Scot, James Wilson’s Lectures on Law: Volume I (Philadelphia: Bronson and Chauncey. 1804) at Chapter IX “Of man, as a member of the great commonwealth of nations”:


 “Two sovereign states may employ the same executive magistrate, or bear allegiance to the same prince, without any dependence on each other; and each may retain all its national rights, free and undiminished. This last, under the house of Stuart, was the case of England and Scotland, before the nation of Great Britain was formed by their union. This last, also, as shall be hereafter shown at large, was the case of Great Britain and the American colonies, before the political connexion between them was declared to be dissolved.”





� See Conrad Russell James VI and his English Parliaments (Oxford: OUP, 2011) at Chapter IV “The Parliament of 1604-1610: the 1607 Session and the Union with Scotland”





� See Conrad Russell James VI and his English Parliaments (Oxford: OUP, 2011) at Chapter VII “The Union” pages 126-7, 132





� Article III of the Treaty of Union specified:


“that all the Subjects of the United Kingdom of Great Britain shall from and after the Union have full freedom and Intercourse of Trade and Navigation to and from any port or place within the said United Kingdom and the Dominions and Plantations thereunto belonging.”


� See � HYPERLINK "http://www.stairsociety.org/stair.htm" �http://www.stairsociety.org/stair.htm� 





� See JR Philip  The Crown as Litigant in Scotland (1928) 40 Juridical Review 238 at 239–240 


“Stair and other institutional writers following his example refused to deal with constitutional law; and because the Crown as litigant is on the border lines of constitutional and private law, they avoid treating it, except incidentally under other topics…  Again, in examining the early position of the Crown as litigant in Scotland, it seems dangerous to expect too strict an application of legal theory…  Further, even if one hopes for a strict application of legal theory, it is a mistake to expect that the theory applied is always consistent.  There are many illustrations of the truth that the history of Scots law is a mirror of the vicissitudes of Scottish history; that when the Scots Crown was weak, its immunity at law was weak, and that the habitual weakness of the Scots Crown account for the narrower limits of immunity.”


� See Edwards v Cruickshank (1840) 3 D 282 per Lord President Hope at 306-307:


“With regard to our jurisdiction [in Scotland], and the jurisdiction of the supreme courts in every civilized country with which I am acquainted, I have no doubt. They have power to compel every person to perform their duty – persons whether single or corporate; and, in our noble constitution, I maintain – though at first sight it may appear to be a startling proposition – the law can compel the Sovereign himself to do his duty, ay, or restrain him from exceeding his duty. Your Lordships know that the Sovereign never acts by himself, but only through the medium of his ministers or executive servants; and if any duty is refused to be done by any minister in the department over which he presides, or if he exceed his duty to the injury of the subjects, the law gives redress. .... In this country a person would proceed by action or by petition; and, if he was right, a decree would be passed and would be enforced by ordinary process of law.”


� See Davidson v. Scottish Ministers, 2006 SC (HL) 42 per Lord Rodger at para 77:


“Before going any further, I must say a word about the sense in which I have used the expression ‘private law’. As my noble and learned friend, Lord Hope of Craighead, has recalled, until recently practitioners of both Scots law and English law had comparatively little use for the categories of ‘public law’ and ‘private law’.    The categories had been of more service to authors of legal textbooks. Significantly enough, it was in an elementary work that Ulpian contrasted publicum jus and privatum jus (Institutionum, D.1.1.1.2). Justinian incorporated part of the passage into his own elementary work, Institutes (1.1.4). From there, despite the difficulties in defining their exact scope (‘There is no need to pause on this,’ said Birks in his “Introduction” to English Private Law, p xxxvi), the terms went on to find a place in many general accounts of the law — though not, for example, in Blackstone.    Holland, Jurisprudence (p 128), said that, when rights subsist ‘between subject and subject’, they are regulated by private law, when ‘between State and subject’ by public law. According to Stair, Institutions of the Laws of Scotland (1.1.23), public rights are those which concern the state of the commonwealth; private rights are the rights of persons and particular incorporations. The terminology was sufficiently understood to be adopted in art XVIII of the Treaty of Union. Bankton also sees positive law as relating to public or private right (An Institute of the Laws of Scotland, 1.1.54). Erskine (An Institute of the Laws of Scotland, 1.1.29) says that private law ‘is that which is chiefly intended for ascertaining the civil rights of individuals.’ In the opening paragraph of his Principles of Scottish Private Law Prof Walker summarises the position in this way:


‘The private law is the branch of the municipal law of Scotland comprising the principles and rules applied in defining and determining the rights and duties of ordinary private persons in their relations with one another, and of the State, and of public and governmental agencies and persons, in their relations with persons, in respects in which they do not enjoy any special position, right, or immunity, by virtue of any rule of public law. The division between private and public law is not clear or rigid nor is it so familiar as in continental legal systems.’





The core idea is that private law regulates relations between individuals. I therefore use the expression ‘private law’ simply as a convenient label for that branch of the law. But the Crown can, for example, own property and enter into leases and other types of contract with its subjects. It can also commit torts or delicts against them.    When it does these things, unless statute provides otherwise, the same private law applies as between two subjects. Part II of the 1947 Act gives the procedure to be used when a subject sues the Crown in relation to such a private law matter in the English courts.”


� See Iain Mclean “The eighteenth century revolution in social science and the dawn of political science in America” (2006) 5 European Political Science 112:


“Scottish social and political science reached America through her fledgling universities, including The College of New Jersey (later Princeton) and the College of William and Mary in Williamsburg, VA: respectively the almae matres of Madison and of Jefferson. In the eighteenth century, the Scottish universities were at an intellectual peak; the only English ones, Oxford and Cambridge, in an intellectual trough of which both Smith and his friend Edward Gibbon wrote eloquently and sarcastically.”





� Mackintosh v Lord Advocate, (1876) 2 App Cas 41, HL(Sc) per Mr. Hemming, QC at 58





� R. v Manchester Stipendiary Magistrate Ex p. Granada Television Ltd [2001] 1 AC 300 per Lord Hope of Craighead at 304:





� Mackintosh v Lord Advocate, (1876) 2 App Cas 41, HL(Sc) per Mr. Hemming, QC at 58





� Macgregor v Lord Advocate, 1921 SC 847 per the Lord Ordinary (Lord Anderson) at p 848.


� J. F Macqueen QC  paper read at the Manchester Congress of Social Science on 8 October 1866 (Lord Brougham presiding) cited by Hemming QC at 59-60 in Mackintosh v Lord Advocate, (1876) 2 App Cas 41, HL(Sc)





� King v. Cowle, 2 Burr. 834, 855–856, 97 Eng. Rep. 587, 599 (K. B. 1759)





� Montgomery v HMA 2001 SC (PC) 1, 19 October 2000





� Brown v Stott 2001 SC (PC) 43, 5 December 2000


� � HYPERLINK "http://www.oag.gov.uk/oag/225.html" �http://www.oag.gov.uk/oag/225.html�





� � HYPERLINK "http://www.oag.gov.uk/oag/225.html" �http://www.oag.gov.uk/oag/225.html�


� � HYPERLINK "http://www.oag.gov.uk/oag/225.html" �http://www.oag.gov.uk/oag/225.html�





� � HYPERLINK "http://www.oag.gov.uk/oag/225.html" �http://www.oag.gov.uk/oag/225.html�


� Cadder v. HMA [2010] WLR 2601,





� Sinclair v. HM Advocate, 2005 SC (PC) 28





� McIntosh v. HM Advocate, 2001 SC (PC) 89





� Section 3(8) of the Constitutional Reform Act 2005 provides:


 In subsection (7) “international court” means the International Court of Justice or any other court or tribunal which exercises jurisdiction, or performs functions of a judicial nature, in pursuance of–(a) an agreement to which the United Kingdom or Her Majesty's Government in the United Kingdom is a party, or (b) a resolution of the Security Council or General Assembly of the United Nations.


� 4 Guarantee of continued judicial independence: Northern Ireland


(1) For section 1 of the Justice (Northern Ireland) Act 2002 (c. 26) (guarantee of continued judicial independence) substitute–


“1 Guarantee of continued judicial independence


(1) The following persons must uphold the continued independence of the judiciary–


(a) the First Minister,


(b) the deputy First Minister,


(c) Northern Ireland Ministers, and


(d) all with responsibility for matters relating to the judiciary or otherwise to the administration of justice, where that responsibility is to be discharged only in or as regards Northern Ireland.


(2) The following particular duty is imposed for the purpose of upholding that independence.


(3) The First Minister, the deputy First Minister and Northern Ireland Ministers must not seek to influence particular judicial decisions through any special access to the judiciary.


(4) In this section “the judiciary” includes the judiciary of any of the following–(a) the Supreme Court; (b) any other court established under the law of any part of the United Kingdom; (c) any international court.


(5) In subsection (4) “international court” means the International Court of Justice or any other court or tribunal which exercises jurisdiction, or performs functions of a judicial nature, in pursuance of–(a) an agreement to which the United Kingdom or Her Majesty's Government in the United Kingdom is a party, or (b) a resolution of the Security Council or General Assembly of the United Nations.”





� Section 1(4)  of the  Judiciary and Courts (Scotland) Act 2008 specifies that:


“In subsection (3)(c) “international court” means the International Court of Justice or any other court or tribunal which exercises jurisdiction, or performs functions of a judicial nature, in pursuance of—(a) an agreement to which the United Kingdom or Her Majesty's Government in the United Kingdom is a party, or (b) a resolution of the Security Council or General Assembly of the United Nations.





� Scottish Parliament Official Report, September 25, 2008, col.11248 .   The constitutional nature of the principles of the independence of judicial decision-making, or decision-making of a judicial nature by a person occupying a judicial office - and of the continued independence of the judiciary as mentioned in section 1 of the Judiciary and Courts (Scotland) Act 2008 - is underlined by the designation of these principle by Section 16 of the Public Services Reform (Scotland) Act 2010 as “necessary protections” in relation to which the Scottish Ministers may not exercise the powers otherwise given to them (by Section 14 of the 2010 ASP) to make any provision by order “which they consider would improve the exercise of public functions, having regard to— (a) efficiency, (b) effectiveness, and (c) economy.”





� � HYPERLINK "http://www.heraldscotland.com/mobile/news/politics/macaskill-in-new-attack-on-supreme-court-rulings-1.1104396" �http://www.heraldscotland.com/mobile/news/politics/macaskill-in-new-attack-on-supreme-court-rulings-1.1104396�





� � HYPERLINK "http://www.heraldscotland.com/news/crime-courts/macaskill-threat-to-end-supreme-court-funding-1.1104601?localLinksEnabled=false" �http://www.heraldscotland.com/news/crime-courts/macaskill-threat-to-end-supreme-court-funding-1.1104601?localLinksEnabled=false�.   This, strangely, echoes a remark of James VI and I quoted by Conrad Russell James VI and his English Parliaments (Oxford: OUP, 2011) at page 73:


“In 1621, when opening his first Parliament for seven years James I complained that ‘I have often piped unto you, and you have not danced’.   If nothing else suggested it, that very Scottish image would suggest that the hurt of 1607 [the English Parliament’s rejection of a scheme for Union with Scotland] was one of those on his mind.”  


� See � HYPERLINK "http://www.bbc.co.uk/news/uk-scotland-13656147" �http://www.bbc.co.uk/news/uk-scotland-13656147� .  The review group is made up of: Lord McCluskey; Professor Sir Gerald Gordon, Sheriff Charles Stoddart; and Professor Neil Walker.





�� HYPERLINK "http://www.holyrood.com/index.php?option=com_holyrood&func=article&artid=5140&edition=257&brick=3" �http://www.holyrood.com/index.php?option=com_holyrood&func=article&artid=5140&edition=257&brick=3�   





� � HYPERLINK "http://www.heraldscotland.com/news/politics/leading-lawyer-to-sue-first-minister-1.1107005" �http://www.heraldscotland.com/news/politics/leading-lawyer-to-sue-first-minister-1.1107005�   





� Steur v Netherlands (2004) 39 EHRR 33





� Veraart v Netherlands (2008) 46 E.H.R.R. 53


� See the Official Report of the Scottish Parliament, First Minister’s Question of 16 June 2011: 


“Iain Gray MSP (Scottish Labour leader): Yesterday, we saw another attack by the First Minister on one of Scotland’s most senior judges. The political editor of The Times commented on Twitter: “Going by Salmond attack on Lord Hope, the First Minister has finally lost the plot.” Well, has he?


The First Minister: No.


Iain Gray: That of course was one of the milder comments that followed on from the First Minister’s comments in his Holyrood magazine interview. At the very least, the First Minister is in danger, if not of losing the plot, then of losing any argument that he might have by prosecuting it in that way. This morning, Jim Sillars, the former deputy leader of the Scottish National Party, called the First Minister’s remarks “undignified”, “foolish” and “juvenile”. In the remarks that the First Minister aimed at Lord Hope, he said: “At least I went to the bother of getting elected.”   That is true, but those crass personal attacks demean the office to which he was elected. Will he retract them?


The First Minister: I conducted the interview with Holyrood magazine two weeks ago, when we were engaged in a vigorous debate on these matters. Since then, I have appointed a panel of people of eminence and expertise under Lord McCluskey to advise the Parliament. Their views will then be debated in the Parliament so that we can address the underlying issue. That is how we should proceed, and I look forward to the McCluskey report….


Iain Gray: My view that the remarks were inappropriate is not one that I alone hold. We have seen comments that the First Minister’s statements were crude, ignorant and embarrassing. That is not my judgment; it is the judgment of commentators and the legal establishment. It is no answer for the First Minister of Scotland to say, “This is something I said two weeks ago when I was in a bad mood.” The truth is that the issue has spiralled out of control. It started with the usual constitutional grandstanding and led to gratuitous attacks on judges, courts, lawyers and even newspapers that dared to question the First Minister. That has brought us to an extraordinary joint statement from the Faculty of Advocates and the Law Society of Scotland, which described the situation as “a challenge not only to the courts but to the rule of law.”    The First Minister is now taking the advice of the editor of The Scotsman to “Calm down, Alex, dear”, but he must also grow up, own up and apologise so that the debate can move on and be conducted in the way that it should have been from the word go.    Will he apologise?


The First Minister: No, I will go forward—as I think the Parliament should go forward—on the basis of looking at the expert views of Lord McCluskey and his panel. There has been a general welcome for that approach. Let the Parliament debate those views and get to the underlying issue. Iain Gray cites in his favour a range of figures, so I will cite figures who have spoken out and said that there is an issue of concern that must be addressed. They include Paul McBride QC, an adviser, at one stage at least, to the Conservative Party; Ian Smart, former president of the Law Society of Scotland and a founder of Scottish Labour Action; and Lord Fraser of Carmylie, who said that Alex Salmond is “spot-on.” There is also Eilish Angiolini, the former Lord Advocate, and the Scottish judiciary in their submission to the Advocate General for Scotland’s review of devolution issues.   There is an issue that requires to be addressed. The interaction of the judiciary and parliamentary comment is of course age old.   The independence of the judiciary is guaranteed in the legislation that we passed in the Parliament in 2008. However, it is not just about a right of free speech, which everyone in this debate should have—including Lord Hope, who exercised his. I have made no complaint about that, just as I make no complaint about the right of anyone to exercise their right of free speech. However, when you are First Minister of Scotland, or for that matter an Opposition leader, you have to address matters of key public concern.    The integrity of the criminal law of Scotland is a matter of public concern. It was never meant to be second-guessed in the way that is happening at present. It is an issue of public concern that compensation payments are paid to criminals in Scotland under a liability that does not exist in any other jurisdiction. Those are points of public concern. As well as a right of free speech, we have a duty as parliamentarians to articulate the public concerns and try to bring proper remedy.


Iain Gray: The First Minister cites some important principles that underpin our democracy. The problem is that his public statements to the press and otherwise undercut those principles, and that is what his critics are saying to him.   Let us examine some of those fundamental principles. The First Minister attacked a lawyer for representing people because they are vile. His justice secretary threatened to cut off funding from a court because he did not like its judgments. I do not like some of its judgments either, but vile people having rights is the price that we pay for us all to have those rights. Vile people being properly defended in court is the price that we pay for our right to be defended too. Yes, we make the laws, but the independence of the judiciary is the price that we pay for the freedom to do that. Does the First Minister agree? Will he retract his statements, which undermine those principles of the Parliament?


The First Minister: It was this Administration that underpinned our commitment to the independence of the judiciary in statute, through the Judiciary and Courts (Scotland) Act 2008.  ….


Annabel Goldie MSP (Scottish Conservative leader): The First Minister’s interview with Holyrood magazine amounted to an extraordinary rant that was characterised by bile, intemperance, provocative personal insults and a sneering disregard for the independence of the judiciary and the rule of law. No one denies that there is a serious issue with how the Supreme Court engages with Scots law in determining human rights issues. It is right that the mechanisms be looked at. However, the First Minister’s blustering, bellicose outburst has totally obscured the real issue, made a laughing stock of Alex Salmond and, most serious of all, diminished the office of First Minister. Will he now apologise for bringing the office of First Minister into disrepute?


The First Minister: No.


Annabel Goldie: Just over a month ago, the First Minister said that he does not have a monopoly on wisdom—that is self-evident.   Unfortunately, as characterised by his answer to my first question, he seems to have a monopoly on bombast, arrogance and conceit. Just to bring him back down to earth and to remind him, once again, that the judiciary is independent of Government, I point out that there is still a good old Scottish criminal offence called murmuring a judge. Rather than run the risk of the Lord Advocate having to prosecute the First Minister, would it not be easier for the First Minister to eat humble pie, admit that he botched this whole issue and apologise to all concerned?


The First Minister: For many years, Annabel Goldie has been saying that I did not give direct answers to direct questions. She asked me a direct question and I gave her a direct answer, but it is now suggested to me that I should speak at greater length.   If I can speak at greater length on this second question, then let me say this: I am delighted that, after several weeks of being in denial, Annabel Goldie now recognises that we are dealing with a serious underlying issue. [Interruption.] I see that Conservative members are suggesting that that is not true. Can I read what Paul McBride, the legal adviser to the Conservative Party said about this issue? I apologise if any of this language is intemperate. He described Annabel Goldie’s position as “beyond ludicrous” and warned that Tory hostility to the Scottish National Party was getting in the way of sensible policy making and that “The Scottish Conservatives need to explain what their policy is”.   What is their position on the Supreme Court being able to take cases without leave to appeal being granted by the Scottish courts and on Scottish judges being outnumbered by English judges? If that is what is said by the legal adviser to the Conservative Party in Scotland, then why on earth does the leader of the Conservative Party in Scotland not suggest that there is a real underlying issue? If that is the language that the legal adviser uses about the Conservative Party’s policy, then perhaps Annabel Goldie would be better to address that policy issue, rather than just asking the First Minister for direct answers to questions.


Annabel Goldie: Mr McBride is not an adviser to the Conservative Party. He is just one of the litany of names quoted by the First Minister. What the First Minister does not get is this: judges apply the law and lawyers advise on the law. If politicians such as Mr Salmond do not like that, they should not batter judges round the head—they should change the law. [Interruption.]


The Presiding Officer (Tricia Marwick): Order, order.


The First Minister: I would be delighted. It is only a few short months ago that Paul McBride was cited by Annabel Goldie in question after question as having great wisdom. I agree. He is a Scottish lawyer of great distinction, in my opinion. However, to answer Annabel Goldie’s second point, yes, indeed, I would love this Parliament to be in a position to change the law, so that it is as it was always meant to be and our criminal cases are decided in Scotland. That is how it was always meant to be, and I want to change the law in that direction. I would love to change the law to make absolutely sure that we in this jurisdiction are in an equal position with any other jurisdiction in Europe and that we do not get into the ludicrous position of having to pass emergency legislation to avoid multimillion-pound payouts to some of the vilest prisoners in our society.


….


Willie Rennie MSP (Scottish Lib Dem leader): The First Minister’s refusal to withdraw is embarrassing for him, for the Parliament and for Scotland. He is creating a needless division between the Government and our independent justice system. I want to give him another chance—one final chance. Will he withdrew his outrageous remarks against our senior judges and lawyers?


The First Minister: The answer is the same as the one that I gave to Annabel Goldie a few minutes ago.”


� Bush v. Gore 513 US 98 (2000) (00-949)  


� See, for example � HYPERLINK "http://www2.ohchr.org/english/issues/judiciary/index.htm" �http://www2.ohchr.org/english/issues/judiciary/index.htm�


“In 1994, the Commission on Human Rights, in resolution � HYPERLINK "http://www.unhchr.ch/Huridocda/Huridoca.nsf/TestFrame/8fdc9ab08a436b60802567360038950c?Opendocument" �1994/41�, noting both the increasing frequency of attacks on the independence of judges, lawyers and court officials and the link which exists between the weakening of safeguards for the judiciary and lawyers and the gravity and frequency of violations of human rights, decided to appoint, for a period of three years, a Special Rapporteur on the independence of judges and lawyers. Like other Special Procedures, this mandate was assumed by the Human Rights Council (General Assembly resolution � HYPERLINK "http://daccess-ods.un.org/access.nsf/Get?Open&DS=A/RES/60/251&Lang=E" \t "_blank" �60/251�), and extended for one year, subject to the review to be undertaken by the Council (Human Rights Council decision � HYPERLINK "http://www2.ohchr.org/english/issues/terrorism/docs/HRC_decision2006-102.pdf" \t "_blank" �2006/102�). 


In June 2008, the mandate of the Special Rapporteur on the independence of judges and lawyers was subject to review undertaken by the Human Rights Council. In resolution � HYPERLINK "http://ap.ohchr.org/documents/E/HRC/resolutions/A_HRC_RES_8_6.pdf" \t "_blank" �8/6�, the Human Rights Council recalled earlier Commission on Human Rights resolutions, including � HYPERLINK "http://www.unhchr.ch/Huridocda/Huridoca.nsf/TestFrame/8fdc9ab08a436b60802567360038950c?Opendocument" �1994/41�, � HYPERLINK "http://ap.ohchr.org/documents/E/CHR/resolutions/E-CN_4-RES-1995-36.doc" \t "_blank" �1995/36�, � HYPERLINK "http://ap.ohchr.org/documents/E/CHR/resolutions/E-CN_4-RES-2002-37.doc" \t "_blank" �2002/37� and � HYPERLINK "http://ap.ohchr.org/documents/E/CHR/resolutions/E-CN_4-RES-2005-33.doc" �2005/33�, and General Assembly resolutions, including � HYPERLINK "http://daccessdds.un.org/doc/RESOLUTION/GEN/NR0/477/39/IMG/NR047739.pdf?OpenElement" \t "_blank" �40/32� and � HYPERLINK "http://daccessdds.un.org/doc/RESOLUTION/GEN/NR0/565/55/IMG/NR056555.pdf?OpenElement" \t "_blank" �45/166�, and decided to extend the mandate for a period of three years and requested the Special Rapporteur: 


(a) To inquire into any substantial allegations transmitted to him or her and to report his or her conclusions and recommendations thereon; 


(b) To identify and record not only attacks on the independence of the judiciary, lawyers and court officials but also progress achieved in protecting and enhancing their independence, and make concrete recommendations, including the provision of advisory services or technical assistance when they are requested by the State concerned; 


(c) To identify ways and means to improve the judicial system, and make concrete recommendations thereon;


(d) To study, for the purpose of making proposals, important and topical questions of principle with a view to protecting and enhancing the independence of the judiciary and lawyers and court officials;


(e) To apply a gender perspective in his or her work; 


(f) To continue to cooperate closely, while avoiding duplication, with relevant United Nations bodies, mandates and mechanisms and with regional organizations; 


(g) To report regularly to the Council in accordance with its programme of work, and annually to the General Assembly. 


In the discharge of these functions: 


(a) The Special Rapporteur acts on information submitted to his attention regarding alleged violations regarding the independence and impartiality of the judiciary and the independence of the legal profession by sending allegation letters and urgent appeals to concerned Governments to clarify and/or bring to their attention these cases. The Special Rapporteur summarizes these communications as well as replies received from Governments in an annual report to the Human Rights Council in which he/she also comments on various country situations. …”


� Conrad Russell James VI and his English Parliaments (Oxford: OUP, 2011) at Chapter VIII “Religion and Political Ideas” pages 142, 143, 150, 151-2








