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Any discussion about the interaction between domestic courts of member states and the supranational court in Strasbourg has to begin, I feel, with some understanding of the expressed approach of various members of the Council of Europe to the authority that must be accorded to the jurisprudence of ECtHR.  In the United Kingdom section 2 (1) (a) of HRA 1998 provides that a court or tribunal determining a question which has arisen in connection with a Convention right must take into account any judgment, decision, declaration or advisory opinion of the European Court of Human Rights, so far as, in the opinion of the court, it is relevant to the proceedings.  In Ireland a similar but perhaps significantly different provision is found in section 4 of the European Convention on Human Rights Act 2003.  It provides that judicial notice shall be taken of the Convention provisions and of any advisory opinion, declaration or judgment etc of the European Court of Human Rights and the court shall, when interpreting and applying the Convention provisions, take due account of the principles laid down by those declarations, judgments etc.  For reasons that will be explored later, it may be of some consequence that the UK statute is couched in mandatory terms – ‘the court must take into account’ whereas the Irish statute requires only that judicial notice be taken and that due account be taken of the judgments and so on.   

Among the member states of the Council of Europe, it would seem that only Ireland and the UK have imposed a legislative stipulation on their domestic courts to take account of Strasbourg jurisprudence.  Some of the requirements in other member states, although the creature of the courts rather than the legislature, are arguably more rigorous.  The German Federal Court, for instance, has formulated an obligation for German courts to ‘take into account the guarantees of the ECHR and Strasbourg case law when interpreting fundamental rights and constitutional guarantees’.  German case-law establishes that the courts must ‘discernibly consider’ any relevant Strasbourg decision and, if necessary, justify why they are not following it.
By contrast, there does not appear to be any obligation on the Italian courts to have regard to Strasbourg jurisprudence.  Mercedes Candela Soriano, contributor of the chapter on Italy and Spain in Keller & Sweet’s ‘A Europe of Rights’, notes that in Italian courts “the influence of the Strasbourg case law varies according to the matter at hand”.  In the specific context of the right to a fair trial, particularly the reasonable length of trial proceedings, Strasbourg jurisprudence has been treated by the courts in Italy as effectively binding on them.  In other areas, however, they have not regarded themselves bound to consider Strasbourg jurisprudence, particularly if such jurisprudence is in conflict with decisions of the Italian Constitutional Court.  A recent example of this latter approach is the decision of that court in Sentenza N. 311/2009, in which it was held that Strasbourg rulings which conflict with provisions of the Italian Constitution “lack legitimacy”.  It is probably not insignificant that the decision in Lautsi v Italy (Application No. 30814/06), in which the European Court of Human Rights ruled that the presence of crucifixes in Italian classrooms violated article 2 of the 1st Protocol and article 9 of the Convention, was given just weeks before the Italian Constitutional Court gave its decision in Sentenza.  
The Sentenza decision has been widely trumpeted as marking the start of a new era in relations between domestic courts and Strasbourg.  Indeed, some commentators have predicted that the decision could “embolden” Ireland’s Supreme Court to take similar action in the event of an adverse decision from Strasbourg in A, B, & C v Ireland, a case challenging Ireland’s abortion laws which came before the European of Court of Human Rights in December 2009.  Such extrapolations should be treated with caution, if not downright scepticism.  I am certain that the Irish Supreme Court does not require to be ‘emboldened’ by the stance of other courts.  Both Sentenza and A B & C v Ireland do, however, exemplify the difficulties and tensions which can arise where the supranational court in Strasbourg is called on to pronounce on constitutional issues which are traditionally the province of domestic constitutional courts and  I shall have a little more to say on this presently.  The European of Court of Human Rights’ decision in A, B, & C is expected later this year.
Returning to the status afforded to Strasbourg jurisprudence by other member states of the Council of Europe, legislators in France do not appear to recognise any obligation on French courts to have regard to Strasbourg jurisprudence.  According to the contributors who wrote the chapter on France and Germany in Keller & Sweet’s ‘A Europe of Rights’: 
“… in France, the authority of European jurisprudence remains negligible, whether due to the absence of a firm and binding basis for European interpretation (in the text of the Convention), or because Members of Parliament expect a reversal or weakening of the Strasbourg Court's position as a result of its interactions with national judges". 
It is clear, however, that this is a reference to the position of the legislators rather than the courts themselves for the same authors also state in a later passage that since the beginning of the twenty-first century there is a discernible trend towards more regular reference to Strasbourg jurisprudence.  I find it fascinating, however, that the supreme courts, the Conseil d’Etat and the Cour de Cassation, evince a greater reluctance to follow this trend than do the judges of what the authors describe as the courts of ‘the first and second degree’.  It appears that this reluctance is most marked when the compatibility of French law with the Convention is under consideration and I speculate that this may have something to do with the question of the supremacy of the Code Civile over the Convention as a source not only of rights but also of the means by which a constitutional challenge should be made.  I wonder whether this has resonances for Ireland.  I am no more than dimly aware of a debate before the enactment of the 2003 Act as to whether it was necessary to incorporate the Convention in light of the existing rights guaranteed by the Constitution.  It is a subject that I will, however, leave severely alone beyond saying that those countries that have a written constitution must, by definition, have to confront the inevitable tension between constitutional rights and those guaranteed by the Convention.  It is, of course, clear that, in Ireland, in the event of a conflict between the Convention provisions and the Constitution, the Constitution will prevail – see, for instance the statement to that effect by Mr Justice Fennelly, delivering the judgment of the Supreme Court in Judge Mahon and others v Keena and Kennedy [2009] 2 IRLM 373 (By way of aside, for this is a theme that I must come to later, I should observe that this is by no means the only context in which tension will arise.  Perhaps the most potent source of tension and the greatest inhibition to dialogue between Strasbourg and national courts is the circumstance that Strasbourg is a supranational court and the influences that come to bear on its decisions are inevitably disparate.  Despite regular disavowals as to its intention to prescribe solutions for intensely domestic problems, ineluctably, the decisions that it reaches present challenges as to their workability in the domestic setting.)

Returning to the prosaic, Sweden does not appear to have any formal provision equivalent to section 2 of HRA or section 4 of the 2003 Act.  It is, however, not uncommon for Swedish courts to look for guidance in the ECHR or in the case law of the Court when interpreting rules. 
In Norway in the field of criminal law, it appears that the Norwegian courts are obliged to take Strasbourg jurisprudence into account when considering the relevant human rights provisions.  This requirement is, however, one that the courts have drawn on to themselves.  In all other areas of law, the situation in Norway seems to be similar to that of Sweden, i.e. there is no obligation to have regard to ECtHR's decisions but the courts are increasingly inclined to do so.
In the Netherlands and Belgium, again there does not appear to be an obligation on the courts to have regard to Strasbourg decisions, but equally they do not appear to be reluctant to do so when considering relevant issues.  In both countries, Strasbourg jurisprudence has affected very similar areas of law, most significantly criminal law, but also administrative law, civil rights jurisprudence, family, immigration and tax law. 
In Austria and Switzerland it does not appear that there are obligations on the courts of either country to have regard to ECtHR's decisions but the courts are prepared to do so. 

_____

A feature of Strasbourg jurisprudence that is surely most pertinent to the discussion as to whether it should influence – or, indeed bind - decisions of the courts of member states is that a consistent theme of ECtHR is that the Convention is a living instrument which must be interpreted in the light of present day conditions – Tyrer v UK (1978) 2 EHRR 1, para 30.  Indeed the Strasbourg court has said in, among many other cases, Cossey v UK (1991) 13 EHRR 622 at para 35: -
“… it usually follows and applies its own precedents, such a course being in the interests of legal certainty and the orderly development of the Convention case-law. Nevertheless, this would not prevent the Court from departing from an earlier decision if it was persuaded that there were cogent reasons for doing so. Such a departure might, for example, be warranted in order to ensure that the interpretation of the Convention reflects societal changes and remains in line with present-day conditions.”
The fact that ECtHR may decide not to follow earlier decisions of the court featured in the debates that took place in Parliament when the Human Rights Bill was passing through the House of Lords.  In a somewhat schizophrenic stance the opposition suggested at one point that the words, ‘must take into account’ should be substituted by ‘may take into account’ and at another point that the provision should read: ‘A court … determining a question which has arisen in connection with a Convention right shall be bound by a judgment etc of ECtHR’. On the latter proposal, the Lord Chancellor of the day, Lord Irvine of Lairg, was adamant that a binding effect for Strasbourg judgments was inappropriate.
In an article entitled, ‘Taking account of Strasbourg’ Elizabeth Wicks of the School of Law at the University of Birmingham has suggested – and I agree – that the Lord Chancellor’s position on this can be defended on logical grounds but she observed – and I also agree with this – that the argument was incomplete because it gave no indication of when it might be appropriate not to follow Strasbourg precedent and on whether a judgment of recent vintage called for greater regard than one given some years previously.  Dr Wicks also considered the exchange that took place in the House of Commons on the wording of section 2.  Having lost the argument about making Strasbourg jurisprudence binding, the opposition did a swift volte-face and suggested that clause 2 of the Bill should be to the effect that domestic courts may take account of decisions of ECtHR but were not bound to do so.  The government spokesman, Geoffrey Hoon, felt that this was going too far and said that the purpose of section 2 was to point British courts towards an interpretation of convention rights that was consistent with the interpretation in Strasbourg.  In Dr Wicks’ opinion, this reply appeared to represent the government’s wish that section 2 should, in as forthright a way as possible, direct courts towards a consistent approach with Strasbourg, while conceding that departure from its jurisprudence might be needed in a few cases (such as, for example, where the Strasbourg judgment was out of date with modern day conditions and societal priorities).  She accepted that this was a defensible aim of government but claimed that it was not accurately reflected in the actual words of the section.
Dr Wicks suggested that, although section 2 required courts to take account of Strasbourg judgments, it did not necessarily require them “ever to follow the Strasbourg precedent”.  It is interesting to consider the validity of this assertion, made in an article published in 2005, in light of a decision of the House of Lords in Secretary of State for the Home Department v AF and others [2009] UKHL 28 and it is to that decision that I must now turn.  
_____

In that case the three appellants were subject to control orders involving significant restriction of their liberty.  The orders had been made pursuant to section 2 of the Prevention of Terrorism Act 2005 on the ground that the Secretary of State had reasonable grounds for suspecting that the appellants were, or had been, involved in terrorism-related activity. The issue raised by their appeals was whether the procedure that resulted in the making of the control order satisfied their right to a fair hearing guaranteed by article 6 of the European Convention on Human Rights in conjunction with the Human Rights Act 1998.  It was contended that this right was violated because the judge who made the order had relied on material received in closed hearing.  The nature of the evidence had not been disclosed to the appellants.  By a majority the Court of Appeal held that there was no absolute requirement to disclose the gist or essence of the Secretary of State's case to the person who was the subject of the control order and that, in appropriate cases, the use of special advocates could avoid the risk of serious injustice.
On 19 February, a little over a week before the hearing of the appeal in the House of Lords, the Grand Chamber of the Strasbourg Court held in a case entitled A and others v UK (Application No. 3455/05) that a person subject to a control order must be given sufficient information about the allegations against him to enable him to give effective instructions in relation to those allegations.
The Appellate Committee of the House of Lords sat in a panel of nine and all nine Law Lords agreed that the effect of A v UK was to require them to reverse the decision of the majority in the Court of Appeal.  A number of their Lordships found that an unfortunate result to which they were reluctantly driven and some found it plainly unpalatable.  In particular, Lord Hoffmann was forthright in his view of the decision in Strasbourg.  He said: 
“I agree that the judgment of the European Court of Human Rights (“ECtHR”) in A v United Kingdom (Application No 3455/05) requires these appeals to be allowed. I do so with very considerable regret, because I think that the decision of the ECtHR was wrong and that it may well destroy the system of control orders which is a significant part of this country's defences against terrorism. Nevertheless, I think that your Lordships have no choice but to submit. It is true that s 2(1)(a) of the Human Rights Act 1998 requires us only to “take into account” decisions of the ECtHR. As a matter of our domestic law, we could take the decision in A v United Kingdom into account but nevertheless prefer our own view. But the United Kingdom is bound by the Convention, as a matter of international law, to accept the decisions of the ECtHR on its interpretation. To reject such a decision would almost certainly put this country in breach of the international obligation which it accepted when it acceded to the Convention. I can see no advantage in your Lordships doing so.”

Lord Rodger of Earlsferry expressed his displeasure more pithily and with characteristic elegance.  He said:
“Even though we are dealing with rights under a United Kingdom statute, in reality, we have no choice: Argentoratum locutum, iudicium finitum – Strasbourg has spoken, the case is closed.”

Lord Carswell said:

“… s 2(1) of the Human Rights Act 1998 requires the House to take [the] judgment into account. Whatever latitude this formulation may permit, the authority of a considered statement of the Grand Chamber is such that our courts have no option but to accept and apply it.”

In his speech, Lord Brown of Eaton-under-Heywood made a significant reference to the contents of the government’s memorial in A v UK.  As he pointed out, the government had expressly invited the Grand Chamber to deal with the whole question of closed evidence and special advocates in the context of today's terrorist threat.  He then said:
“Section 2(1) of the Human Rights Act 1998 requires the House to take any such judgment into account and A could hardly be more authoritative, contemporary or closer in point than it is.”

It seems to me that this passage contains significant indications of why the House of Lords felt that section 2(1) compelled them to follow the decision in A v UK.  Firstly, the government had expressly asked the Grand Chamber to deal with the very issues that arose in the AF case.  Secondly, the Grand Chamber had given an unambiguous ruling on those issues just days before the hearing in the House of Lords in AF. Finally, the judgment was directly in point.  Against the background of those considerations one can see how the appellate committee would have found it not only unseemly but discordant to refuse to follow such a recent judgment.

_____

Although the House of Lords followed the Grand Chamber, one might reasonably deduce that a fairly clear message was being delivered to the Strasbourg court by Lord Hoffmann in particular about the difficulties that he believed their judgment had created.  Whether this amounts to a dialogue in the conventional sense, I think is open to doubt but the communication was certainly unambiguous.  The question arises whether it will bring about any difference in the way that ECtHR approaches such cases in the future.

Lord Hoffmann has been, of course, in an extra-judicial capacity, less than enthusiastic about the way in which ECtHR operates.  In the Judicial Studies Board annual lecture, delivered in March 2009, notably, perhaps, some ten days after the last hearing day in AF, he conducted a magisterial review of the court’s workings.  As a backdrop it is important to note that Lord Hoffmann made no criticism of the Convention itself, describing it as “a perfectly serviceable abstract statement of the rights which individuals in a civilised society should enjoy”.  What concerned Lord Hoffmann was the mechanism that the Convention had adopted for the application of the abstractions that the Convention contains to concrete problems.  He pointed out, not unreasonably in my view, that the fact that the ten original member states of the Council of Europe subscribed to a statement of human rights did not mean that they had agreed to uniformity of the application of those abstract rights in each of their countries, still less in the forty seven states that now belong to the council.  

Lord Hoffmann conceded that the Strasbourg court had recognised that while human rights are universal at the level of abstraction, they are national at the level of application and that the court had devised the doctrine of ‘margin of appreciation’ to cater for that conundrum.  He considered, however, that there was no consistency of application of that doctrine and he exemplified that claim by reference to three cases in one of which, Hatton v UK (2003) 37 EHRR 611, I had the privilege to sit as an ad hoc judge.  The other cases were Saunders v UK (1997) 23 EHRR 313 about the right to silence and the Al-Khawaja case (2009) 49 EHRR 1 which concerned the question whether a defendant could have a fair trial where the sole or decisive evidence against him was comprised in a statement of a witness who did not attend the trial.  I will say something more about these cases later.  I need not dilate on Lord Hoffmann’s criticism of some of the judgments delivered in those cases (thankfully, I escaped censure for my dissenting opinion in the first chamber hearing) beyond saying that he demonstrated, fairly effectively to my mind, how the Strasbourg court had in two of the cases reversed settled law that had provided an entirely workable framework in the UK in the past.  Lord Hoffmann pointed out that such decisions are the product of a court that comprises 47 judges each from a member state of the Council of Europe and he highlighted the anomaly that smaller countries such as Monaco and San Marino had the same representation on the bench as did vast countries such as Russia.
One can recognise the substance of these arguments but where, I believe, I must, with great respect to Lord Hoffmann, part company with him is in his suggested solution to the problems that he has identified.  This is not explicitly articulated in his lecture but one can, I believe, get a good feel for the direction in which his mind was travelling in the final part of his speech where he says that the problem is not with the Convention but with the court.  He decries the existence of individual petition which, he says, enables the court to intervene in the details and nuances of the domestic laws of member states.  He concludes by saying that, unless something is done, the court will drown in its workload and at some point the member states of the Council of Europe will have to sit down and decide upon its future.  In light of his earlier observations, I can only think that Lord Hoffmann had in mind either the complete dissolution of the court or a severe circumscription on its powers.

I have two principal reasons for disagreeing with Lord Hoffmann’s solution, although I have found much with which I am in accord in his diagnosis.  The first reason is a pragmatic one and the second has, I hope, a principled basis.  I do not believe that there is any realistic possibility of the member states of the Council of Europe agreeing to either wind up or seriously curtail the court’s jurisdiction and I believe that to follow that aspiration is to tilt at windmills and to distract from a focus on how the problems that Lord Hoffmann has so clearly identified might be addressed in a rather more constructive way.  The second reason carries echoes of what Dame Mary Arden said in the Hailsham lecture on 12 May 2009.

If we did not have the ECtHR acting in its current jurisdiction we would be deprived, I am convinced, of an invaluable, irreplaceable vein of jurisprudence.  The case-law of the ECtHR has, I strongly believe, enriched and enlivened our own human rights law and while I have much sympathy with many of the views that Lord Hoffmann has expressed about the difficulties that arise from having a supranational court adjudicate on intensely domestic legal issues, the unrivalled access that its jurisprudence gives us to experience of how human rights issues are resolved throughout the forty seven member states of the Council of Europe is one which we would be unwise to abandon.  As I have said, it seems to me that it is infinitely preferable that we seek to devise ways in which the relationship between national courts and Strasbourg can be modified and improved and I intend to devote the final part of what I have to say to that topic.
Before I do that, I would like to say a few words about R v Horncastle [2009] UKSC 14, judgment in which has recently been handed down by the Supreme Court. One of the principal issues in the case was whether the Court of Appeal in England was correct to decline to follow a decision of the ECtHR in Al-Khawaja and Tahery v UK.  In the Horncastle appeal we were told that the Grand Chamber was considering whether to receive a reference in Al-Khawaja and had deliberately delayed reaching a decision pending the result of the hearing before us in Horncastle.  We were encouraged to believe that this was an example of the dialogue between the national court and Strasbourg at work.  Hence the title – and indeed the theme - of this evening’s lecture.  
_____

The three cases involved in the Horncastle appeal had in common the proper approach to evidence which is not given first hand by a witness – in other words, hearsay evidence. In the first case the witness was dead, but had made a full written statement before he died. In the second the witness, who again had made detailed statements, refused to attend because she was frightened for her safety, indeed for her life, if she did. In the third what was sought to be introduced as evidence was the product of business records in a large public company.  As the Court of Appeal observed, these were only some of the commonly occurring instances where the law must decide how to deal with evidence not given first hand by a witness.  In each of the cases, the admission and use of the evidence was governed by the provisions of sections 114-136 of the Criminal Justice Act 2003 which had enacted a code recommended by the Law Commission in their 1997 Report Evidence in Criminal Proceedings: Hearsay and Related Topics (LC 245).
On 20 January 2009, the European Court of Human Rights (ECtHR), sitting as a Chamber, handed down its decision in Al-Khawaja and Tahery v UK. In Al-Khawaja the statement of evidence of a deceased witness was admitted under s 23 of the Criminal Justice Act 1988 and in Tahery the statement of evidence of a witness too fearful to attend trial was admitted under s 116 of the CJA 2003.  In each case the Court of Appeal in England had held that the statements were admissible and that the convictions were safe.  It was common ground before the ECtHR that the court should consider each conviction as being based on the evidence of the deceased or frightened witness solely or to a decisive degree.  The court held that there had been a breach of article 6 of the European Convention on Human Rights in each case, as the conviction had been based to a sole or decisive degree on the statements which the appellants had had no opportunity of challenging.  On 16 April 2009, the United Kingdom Government requested that the decision be referred to the Grand Chamber.  The Court of Appeal in Horncastle and others refused to follow the decision in Al-Khawaja and Tahery and affirmed the convictions.
Before the House of Lords it was strongly agued for the appellants that chaos would descend if we failed to follow the decision in Al-Khawaja and Tahery.  Not without some force, counsel argued that it would be illogical to draw a distinction between a decision of the Grand Chamber and a decision of a Chamber of ECtHR.  He drew heavily on the statements made in Secretary of State for the Home Department v AF and others and suggested that there was no escape from the logic of those statements and that we had no choice but to apply the decision in Al-Khawaja.
The Supreme Court (which, by the time judgment was delivered, had replaced the Appellate Committee) did not agree and unanimously dismissed the appeal.  In its judgment, the Court acknowledged that section 2 of the Human Rights Act would normally result in the UK Courts applying principles that were clearly established by the Strasbourg court.  However, the effect of section 2 was to compel the domestic courts to take into account, but not necessarily to follow, Strasbourg jurisprudence.  As was the case in Horncastle, there would be rare occasions where the court had concerns as to whether a decision of the Strasbourg Court sufficiently appreciated or accommodated particular aspects of the UK trial process.  In such circumstances it was open to the Supreme Court to decline to follow Strasbourg jurisprudence, giving reasons for doing so.  In this way, the Strasbourg Court could be given the opportunity to reconsider the particular aspect of the decision in issue, paving the way for a dialogue between the courts.  
One of the factors that influenced the Supreme Court’s decision in Horncastle, was the fact that the sole and decisive test articulated by ECtHR in Al-Khawaja drew heavily on the experience in civil law jurisdictions in which a premium is placed on the opportunity to confront an adverse witness.  

In most civil law jurisdictions the opportunity to challenge such a witness in the form of confrontation does not necessarily arise in what we in common law jurisdictions would regard as traditional cross examination.  Rather it more conventionally occurs by probing and investigation by, for example, examining magistrates.  But confrontation – certainly in the context of Convention jurisprudence – is not an end in itself.  Nor, for that matter, is the sole or decisive rule.  The underlying reason for these requirements must surely be that they are considered to conduce to a fair trial. The vital ingredient is the “adequate and proper opportunity to challenge the depositions”.  The manner in which they do so must be related to the reliability of the evidence.  The need for confrontation of the witness and the significance of the witness’s absence can only be explained on the basis that it is considered necessary to test the dependability of the evidence.
What lies at the root of the requirement for confrontation of the witness or the sole and decisive rule, therefore, is the need to be confident in the reliability of the disputed evidence.  Implicit in the decision in Al-Khawaja is the assumption that it is impossible (or virtually so) to sufficiently test the reliability of sole or decisive evidence (or, in the lingua franca of Strasbourg to ‘challenge the depositions’) other than by direct adversarial challenge.  This may be true for many civil law jurisdictions but it is not the case in common law jurisdictions such as the United Kingdom and Ireland where elaborate structures for testing not only the need to adduce the evidence but also its reliability exist.  Direct challenge to the credibility of the witness is permitted under our systems of law.  The trial judge is enjoined not to permit the evidence to be introduced if this would bring about unfairness and he is obliged to advise the tribunal of fact about the dangers of relying on evidence which has not been led in oral testimony.  These features are designed to afford a sufficient test of the reliability of the evidence and there is no reason to suppose that, if they are properly and rigorously applied, they will not be efficacious to achieve that result.

Where does the Supreme Court’s decision in Horncastle leave relations with Strasbourg?  This leads me to the final – and probably the most important - part of this lecture – the future.

_____

There is room for the claim that no dialogue (in the conventional connotation of that term) in fact exists between Strasbourg and the national courts.  Indeed, one might even postulate that where views differ there is a stand-off between them.  But I believe that this would be much too pessimistic and negative a view.
The Horncastle experience exemplifies the opportunity for dialogue in the broad sense of that term.  It is an opportunity that may not hitherto have been commonly encountered but, even if unique historically, it may well be a portent of a new approach. 
In the event that similar opportunities arise in the future – and, indeed, in any event – it is, I strongly believe, necessary for courts of the member states of the Council of Europe to articulate clearly any difficulties that the imposition of a universally applicable standard might create for locally encountered conditions.

It is also, as it seems to me, necessary for national courts to have or, if they do not already possess it, to acquire a general awareness of considerations in civil law jurisdictions that might impel a conclusion on a particular issue that would be incongruous with a sensible and workable result in a common law setting.  I consider that national courts should not be reticent in explaining why, because of fundamental differences between the common law tradition and civil law systems of law, a solution geared to meet the requirements of one will not necessarily be suitable for the other.

Provided the court in Strasbourg is made sufficiently aware of those problems, it appears to me that two consequences should ensue, both of which would be conducive to avoiding the tensions that may arise from the lack of a clear appreciation of the difficulties that a general rule may occasion.
In the first place, I believe that this should stimulate a more generous approach (if that is the way to describe it) by ECtHR to the invocation of the margin of appreciation doctrine.  At a more fundamental level, however, such a full explanation may inform the Strasbourg court’s consideration of the wisdom of espousing a general rule such as the sole or decisive test as setting the absolute standard for all the disparate jurisdictions that are covered by the Council of Europe membership.   

The exchange of views and ideas should not be confined to the adjudicative process.  I am firmly of the view that contact between the judges of ECtHR and national judges outside the sometimes narrow confines of judicial decision making should be put on a more structured level.  A greater appreciation of the problems that we create for each other might lead, if not to their being eliminated, at least their being better understood.
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